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United States Court of Appeals fori the 
District of Columbia 


A. 


District Court of the United States for the 
District of Columbia 


In Equity Xo. 66,115. 

Nicholas T. Volsk. and Helen Volsk, an infant, by Nich¬ 
olas T. Volsk, her father and next friend, Plaintiffs , 

VS. I 

Montgomery Building & Loan Association, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of "Washington, in said District, at the times 
hereinafter mentioned, the following papers Were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed December 12 1939 I 

In the District Court of the United States for the District 

of Columbia l 

In Equity Xo. 66,115. 

Xiciiolas T. Volsk. and Helen Volsk, an infant, bv Nich- 
olas T. Volsk, her father and next friend, Plaintiffs,, 


Montgomery Building & Loan Association, a Corporation, 

Defendant. 

Amended Com plaint For Rescission of Purchase of 

Stock Etc. j 

"With leave of Court first had and obtained, plaintiffs;file 
the following Amended Complaint and respectfully show 
unto the Court as follows: | 


1 
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1. Plaintiff, Nicholas T. Volsk, is an adult citizen of the 
United States, is employed in the United States Patent 
Office, Department of Commerce, in the City of Washing¬ 
ton, District of Columbia, and brings this suit in his own 
right. Plaintiff Helen Volsk is an infant of the age of six 
years, the daughter of plaintiff, Nicholas T. Volsk, and 
brings this suit bv her said father as her next friend. 

2. Defendant, Montgomery Building & Loan Association, 
is a corporation, organized and existing under and by virtue 
of the Laws of the United States relating to the District of 
Columbia, and is sued herein in its own right. 

3. Heretofore, to-wit, during the latter part of the 
month of September and early part of October, 1935, the de¬ 
fendant, acting by and through its agent, one Weldon An- 
thonv, falselv and fraudulently represented and stated to 
plaintiff, Nicholas T. Volsk, for the purpose of causing him 
to invest funds in the stock of defendant that any such funds 

placed with defendant corporation would be invested 
2 directlv in real estate mortgages; that shares of 

stock purchased in said defendant corporation repre¬ 
sented parts of various mortgages on real estate issued by 
the defendant corporation: that the price or value of said 
shares of stock in defendant corporation could not de¬ 
crease, because of the very conservative estimates and 
valuations made by defendant corporation of the real prop¬ 
erty on which it issued its mortgages, since such mortgages 
were issued to the extent of sixty per cent of the market 
value of said real property, for which reason, even though 
there should be fluctuations in the market value of the prop¬ 
erty, there would be no impairment of the value of the 
shares of stock in said corporation; that in the event of a 
complete failure of the defendant corporation, the person 
investing his money would be given mortgages representing 
his investment, thus insuring him absolutely against loss; 
that at that time the defendant corporation had sufficient 
money on hand to declare some dividends on shares pur¬ 
chased therein: that the defendant corporation was and is 
under the direct supervision of the United States Depart¬ 
ment of the Treasury, which forbids all risky investments 
of funds by the defendant; that the purchaser of shares of 
stock in the defendant corporation would be entitled to 
borrow from the defendant, in the event he did not desire 
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to sell his certificates of stock, the full value thereof at 
any time and pay interest on the money so borrowjed, in 
the same manner that loans arc made by insurance com¬ 
panies on endowment policies; that in the event of an'emer¬ 
gency, the shares purchased from the defendant corpora¬ 
tion could he sold within a few davs or a week at most, bv 
the defendant corporation, which it would do for the holder 
thereof without charge whatever for its services; and that 
shares of stock purchased from the defendant corporation 
could be used as a down payment by the holder therejof on 
the purchase price of real estate in the event he should so 
desire; which said representations and statementsjwere 
made bv the said Weldon Anthonv, with full knowledge of 
the defendant and with its approval and permission; 
3 and which said representations and statements!were 
false and untrue, and were then and there known by 
defendant to be false and untrue. Relying upon the! said 
representations and believing the same to be true, plaintiff, 
Nicholas T. Volsk, on, to-wit, the 5th day of October, 1935, 
invested with the defendant corporation the sum of $00.00, 
and received therefor Certificate No. 1517, representing 30 
shares of the full participating capital stock of the j said 
defendant corporation: further relying upon the saidj rep¬ 
resentations and believing the same to be true, plaintiff, 
Nicholas T. Volsk, on, to-wit, the 7th day of October, J935, 
invested with the defendant corporation the further! sum 
of $90.00, and received therefor Certificate No. 1519,(rep¬ 
resenting 50 shares of the full participating capital stock of 
the said defendant corporation; and again, on, to-witj, the 
11th day of October, 1935, under the same circumstances, 
plaintiff, Nicholas T. Volsk, invested with the defendant 
corporation the further sum of $90.00, and received there¬ 
for Certificate No. 1524, representing 30 shares of the! full 
participating capital stock of the said defendant corpora¬ 
tion : and again on, to-wit, the 23rd day of March, 1936j un¬ 
der the same circumstances, plaintiff, Nicholas T. Volsk, in¬ 
vested with the defendant corporation the further sum of, 
to-wit, $630.00, for which he received Certificates No. 2383, 
representing 100 shares, made out to Helen Volsk or Nich¬ 
olas T. Volsk; No. 2384, representing 30 shares; and! No. 
2510, representing 80 shares, or a total of 210 shares ot[ the 
full participating capital stock of the said defendant icor- 
poration; making the total holdings of stock of plaintiffs in 
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defendant corporation 300 shares, representing a total in¬ 
vestment of $900.00. 

4. That except for the said false and fraudulent repre¬ 
sentations set forth in Paragraph 3 hereof, so made to 
plaintiff, Nicholas T. Volsk, as aforesaid, plaintiff, Nicholas 
T. Volsk, would not have invested the said sum of $900.00, 

which represented his entire savings, or any other 

4 sum, with the defendant corporation, as said savings, 
prior to their investment with defendant corpora¬ 
tion, as aforesaid, were invested by plaintiff, Nicholas T. 
Volsk, in life insurance endowment policies. 

5. That following the said investments with defendant 
corporation as aforesaid, and during the summer of 1937, 
plaintiff, Nicholas T. Volsk, became ill, made application to 
defendant corporation herein for the return or loan of his 
money, and for the first time discovered the untruth and 
fraudulent nature of the said representations so made to 
him as aforesaid, and was refused any consideration what¬ 
soever, either bv wav of loan on his said stock or the re- 
turn of his money: whereupon, upon the discovery of the 
false and fraudulent nature of the said representations so 
made by defendant as aforesaid, plaintiff, Nicholas T. Volsk, 
demanded of the defendant the cancellation of his invest¬ 
ments and the return of his money, and tendered to the de¬ 
fendant herein the return of the certificates so issued to 
plaintiffs, as aforesaid: but the said defendant failed and 
refused, and still fails and refuses, to accept the return of 
said certificates of stock and to repay to plaintiff, Nicholas 
T. Volsk, or Helen Volsk, the money so invested with defen¬ 
dant as aforesaid. 

WHEBEFOKE, the premises considered, plaintiff prays: 

1. That the process of subpoena issue out of this Honor¬ 
able Court, directed to the defendant, The Montgomery 
Building and Loan Association, a corporation, requiring it 
to appear herein on a day certain, therein to be named, and 
answer the exigencies of this Bill of Complaint. 

2. That the said defendant be required to accept the re¬ 
turn for cancellation of the said certificates of stock so 
issued to plaintiffs herein as aforesaid, and to repay to 

plaintiffs herein the sum of $900.00, with interest on 

5 the sum of $90.00 from October 5, 1935: on the sum 
of $90.00 from October 7, 1935: on the sum of $90.00 

from October 11, 1935, and on the sum of $630.00 from 
March 23, 1936. 
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3. That the contract of investment so made and entered 
into by and between plaintiffs and defendant herein be 
canceled, set aside and held for naught upon the ground 
of the fraud and deceit of the defendant in procuring and 
inducing plaintiffs to enter into the same. 

4. That a money decree be entered herein in favbr of 
plaintiffs and against the defendant for the sum of $900.00, 
with interest as set forth in Prayer 2 hereof, and that execu¬ 
tion thereon issue as at law. 

5. That plaintiffs be granted such other, further ancji dif¬ 
ferent relief as to the Court may be deemed just and pifoper 
in the premises or the nature of the case may require.! 

(S) NICHOLAS T. VOLSK ! 

(S) HELEN VOLSK 
by NICHOLAS T. VOLSK, 

her father and Next Frienid. 

Plaintiffs. 

(S) RICHARD L. MERRICK | 

Attorney for Plaintiffs. 

District of Columbia, ss: 

Nicholas T. Volsk, being first duly sworn according to 
law on oath deposes and says that he is one of the plain¬ 
tiffs in this cause, he has read the foregoing Amended Com¬ 
plaint by him subscribed, and knows the contents thereof; 
that the matters therein set forth on personal knowledge 
are true, and those therein set forth on information and be¬ 
lief, he believes to he true. 

(S) NICHOLAS T. VOLSK j 

Subscribed and sworn to before me this Gth day Decem¬ 
ber, A. D. 1939. i 

(S) THOMAS R. STEWART j 
(Seal) Notary Public, 7). C. 

6 Acknowledgement of Service of Copy of 

Amended Complaint. 

Service of a copy of the annexed and foregoing Amended 
(Vnnplaint is lierebv acknowledged this 11th day of Decem¬ 
ber, 1939. 

(S) JAMES M. EARNEST 

Attorney for Defendant. ! 
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Stipulation that Anstver to Original Complaint 
Shall Apply to Amended Complaint 

Filed December 12 1939 

It is hereby stipulated and agreed that the Answer of the 
Defendant, heretofore filed herein to the original Bill of 
Complaint, shall apply to and be considered as an answer 
to the Amended Complaint to the same extent and with the 
same effect that it had to the original Bill of Complaint, and 
that it shall not be necessary for the defendant herein to 
file an answer or other pleading to the Amended Complaint. 

Dated this 11th day of December, 1939. 

(S) RICHARD L. MERRICK 
(S) FRED P. MYERS, R. L. M. 
Attorneys for Plaintiffs. 

(S) JAMES M. EARNEST 
Attorney for Defendant. 

7 Answer of Defendant to Bill of Complaint 

Filed December 30 1937 

# * # 

Comes now the defendant, The Montgomery Building and 
Loan Association, a corporation, by its duly authorized of¬ 
ficer and agent, and for answer to the bill of complaint filed 
herein by the plaintiff says: 

L This defendant is without knowledge of the truth or 
falsity of the allegations in paragraph 1 of the bill of com¬ 
plaint and can neither admit nor deny the same. 

2. This defendant admits the allegations of paragraph 2 
of the bill of complaint. 

3. Answering paragraph 3 of the bill this defendant says 
that it has no knowledge or information sufficient to form 
a belief whether or not the statements and representations 
alleged in said paragraph 3 to have been made by the de¬ 
fendant’s agent were in truth and in fact made and it 
therefore can neither admit nor deny the same, but de¬ 
mands strict proof thereof. It denies that said state- 

8 ments and representations, if in fact made, were 

made bv the said Weldon Anthonv with the full 
« ♦ 

knowledge of the defendant and with its approval and per¬ 
mission. This defendant, however, says that it is true that 
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the defendant was and is under the direct supervision of 
the Treasury Department of the United States, and 'that it 
is also true that the purchaser of shares of the capital stock 
of the defendant corporation is entitled to borrow from the 
defendant upon said shares of stock the full value thereof 
at any time and pay interest on the money so borrowed; 
that any representation or representations to that;effect 
made by any officer, assent or employee of the defendant to 
the plaintiff were entirely true and accurate. This defen¬ 
dant has no knowledge or information sufficient to form a 
belief whether or not the said Weldon Anthony, if he in fact 
made the alleged statement and representations, knejw the 
same to be false and untrue, and it can neither admit nor 
deny said allegations, but this defendant says that it never 
authorized the said Anthony to make any of said represen¬ 
tations; that it had no knowledge that any of said represen¬ 
tations had been made, and that it never ratified, confirmed 
or approved the same in any manner whatsoever. This de¬ 
fendant has no knowledge or information sufficient to form 
a belief whether or not the plaintiff relied upon said Repre¬ 
sentations, if the same were in fact made, and it can neither 
admit nor deny said allegation, but demands strict proof 
thereof. All of the other allegations contained in said para¬ 
graph 3 of the bill of complaint this defendant denies* and 
it denies each and every allegation contained in said para¬ 
graph which is not herein specifically admitted. 

Further answering said paragraph this defendant Isays 
that on, to-wit, the 5th day of October, 1035, the plaintiff 
duly subscribed for 30 shares of the $100 par Participating 
or “Class C” stock of this defendant; that op or 
0 about said date he dulv subscribed for the further 
amount of 30 shares of said stock; that on, to-wit, 
the 11th day of October, 1935, he duly subscribed for 30 
shares of said stock: that on, to-wit, the 4th day of Decem¬ 
ber, 1935, he subscribed for 110 shares of said stock, being 
a total of 200 shares of said stock subscribed for by the 
plaintiff. This defendant says, however, that on, toUvit, 
the 20th day of March, 1930, it received and accepted a 
subscription for 100 shares of said Participating stock from 
“Helen Volsk or Nicholas T. Volsk”, but that the said 
Helen Volsk is not a party to this suit. The said plaintiff, 
in accordance with the terms of his subscription agree¬ 
ments, paid to the defendant, and the defendant accepted 
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from him, the surplus premium or membership fee of $3.00 
for each share of stock subscribed for by him, being a total 
ol' $600, and that in evidence of said payments of surplus 
premiums by the plaintiff, the said defendant issued and de¬ 
livered to the plaintiff, and the said plaintiff received and 
accepted from the defendant, its Foundation Surplus Cer¬ 
tificates, being Certificates Xos. 1517, 1519, 1524, 23S4 and 
2510; that there was paid to and accepted by the defendant 
the surplus premium of $300 upon the subscription of 
“Helen Volsk or Nicholas T. Volsk”, and in evidence of 
said payment of surplus premium the said defendant issued 
and delivered to the said Helen Volsk or Nicholas T. Volsk, 
and there was accepted by said parties its Foundation Sur¬ 
plus Certificate No. 2383. At the time the first Foundation 
Surplus Certificate "'as issued to the plaintiff, there was 
also issued to him by the defendant a pass book wherein 
all amounts which the plaintiff had the right to withdraw 
wore entered and recorded. 

4. Answering paragraph 4 this defendant says that it is 
advised by counsel that the allegations in said paragraph 
amount to a conclusion which does not require an answer, 
but if the court is of the opinion that an answer is required, 
the defendant savs that it has no knowledge or in- 
10 formation sufficient to form a belief as to the truth 
or falsity of said allegations, and it therefore can 
neither admit nor deny the same, but demands strict proof 
thereof. 


5. Answering paragraph 5, this defendant admits that 
some time in the summer of 1937 the plaintiff, demanded 
that the defendant return the moneys paid by him in sur¬ 
plus premiums or membership fees, and that the defendant 
refused said demand, and defendant admits that it still re¬ 
fuses to repay said surplus premiums or membership fees. 
All of the other allegations contained in said paragraph this 
defendant denies. 

6. Further answering said bill of complaint and each of 
the paragraphs thereof, this defendant says that in accord¬ 
ance with the terms of the subscription agreements entered 
into between the plaintiff and the defendant as hereinbe¬ 
fore set forth, it has fully performed all of the things by it 
agreed to be done up to and including the present time, 
and that it is not in default with respect to said agreements. 
By the terms of said subscription agreements the plaintiff 
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lias no right to withdraw the moneys paid by him iri sur¬ 
plus premiums or membership fees, and that no money is 
due and payable to the plaintiff and unpaid by the defen¬ 
dant. The plaintiff at the time he entered into said agree¬ 
ments and at the time he paid the surplus premiums and 
received the Foundation Surplus Certificates and pass; book 
as aforesaid knew or bv the exercise of due and ordinarv 

v : •> 

care should have known that the sums paid by him arid re¬ 
ceived by the defendant as surplus premiums or member¬ 
ship fees were not subject to withdrawal, and that the 
plaintiff's rights and interest in the defendant corporation 
were as stated and set forth in the said subscription agree¬ 
ments, Foundation Surplus Certificates and pass book[ and 
that the representations alleged to have been made, if I they 
were in fact made, were false and untrue, yet the 
11 said plaintiff made no complaint to the defendant 
until the summer of 1937, and that he took no action 
to cancel or set aside his contracts and agreements with 
the defendant until the filing of this bill of complaint;jthat 
on the contrary the plaintiff remained silent and accepted 
the rights and benefits due to him under and in accordance 
with said subscription agreements, Foundation Surplus 
Certificates and pass book; wherefore this defendant Isays 
that the defendant is guilty of laches and that he is ba;rred 
in equity and good conscience from the relief sought by him. 

WHEREFORE, having fully answered said bill of com¬ 
plaint, this defendant prays that said bill of complaint jmay 
he dismissed with costs to this defendant. 

TTIE MONTGOMERY BUILDING AND LOAN 
ASSOCIATION, 


By J. R, LITTLE j 

President j 

DOUGLAS, OBEAR, MORGAN & CAMPBELL, j 

Bv J. A. MARSHALL ! 

« 

Attorneys for Defendant 

District of Columbia , ss: j 

.Joseph R. Little, being first duly sworn, on oath deposes 
and says that he has read the foregoing answer by him 
subscribed as President of the defendant corporation and 
knows the contents thereof; that the matters and things 
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therein stated of his own knowledge are. true, and those 
stated on information and belief he believes to be true. 

JOSEPH R. LITTLE 

Subscribed and sworn to before me this 29th dav of De- 

% 

comber, 1937. 

GERTRUDE ELLIS 
(Seal) Notary Public , D. C. 


Memorandum 

January 5-1938. 

Cause calendared. 


12 Opinion 

Filed January 2 -1940 

# # # 

I find that Anthony was a sub-agent of one Carver, who 
had been employed by the defendant to sell its stock. As 
far as representations of fact made bv Anthonv in obtain- 
ing subscriptions to stock were concerned, the defendant 
was bound. Of course, as to agreements to be executed in 
the future contrary to the written agreements or subscrip¬ 
tions for stock, the agent had no authority. It is clear that 
Carver represented to the plaintiff that money advanced by 
the latter would be invested in first mortages; that Carver 
knew that the $3.00 per share designated in the subscrip¬ 
tion agreement as surplus premium would not be used for 
tiiat purpose, but that the defendant would only receive 
25c of each. $3.00 surplus premium. 

The representations of Carver as to the soundness of the 
investment wore clearly untrue. 

In addition, as indicating the fraudulent nature of the 
whole transaction, were tlie misleading language of the 
certificates and especially of the pass book, the latter of 

which stated that the owner was the “owner of. 

shares of stock, whereas he was apparently only an “In¬ 
vest ing Subscriber. 

The plaintiff is entitled to the relief sought. 

BAILEY, J. 
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Findings of Fort and Conclusions of Law. 
Filed January 12 1940 


The Court makes and files the following Findings of 
Fact and Conclusions of Law: 

Findings of Fact 

1. The plaintiff, Nicholas T. Volsk, is an adult citizen of 

the United States, and plaintiff, Helen Volsk, is an infant 
of the age of about six years, the daughter of plaintiff;Nich¬ 
olas T. Volsk, and brings this suit by her father as next 
friend. i 

2. Defendant, Montgomery Building & Loan Association, 
at the time of the filing of this suit, was a corporation or¬ 
ganized under the laws of the District of Columbia, but 
since has been dissolved by a decree of this Court, dated 
April 19, 1938, in Equity proceeding No. 66,434, and its 
funds now are being distributed by Julius I. Peyser, statu¬ 
tory receiver appointed in said cause. 

3. This action was filed and process was served oh the 
defendant, Montgomery Building & Loan Association, be¬ 
fore the commencement of said dissolution proceedings 

4. Plaintiffs and defendant entered into the following 
contracts, and plaintiff, Nicholas T. Volsk, on the datis in¬ 
dicated below, paid to the defendant, Montgomery Building 
& Loan Association, the sums of money specified: 

October 5,1935, $90.00, represented by defendant’s 
14 “Foundation Surplus Certificate” No. 1517, issued 
in conjunction with plaintiffs’ subscription for 30 
shares of the full participating capital stock of defendant, 
to Nicholas T. Volsk; j 

October 7, 1935, $90.00, represented by defendant’s 
“Foundation Surplus Certificate” No. 1519, issued in! con¬ 
junction with plaintiffs’ subscription for 30 shares of! said 
stock, to Nicholas T. Volsk: i 

October 11, 1935, $90.00, represented by defendant’s 
“Foundation Surplus Certificate” No. 1524, issued in con¬ 
junction with plaintiffs’ subscription for 30 shares of j said 
stock, to Nicholas T. Volsk: 

March 23, 1936, $630.00, represented by defendant’s 
“Foundation Surplus Certificates” No. 2383, issued in jeon- 
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junction with plaintiffs’ subscription for 100 shares of said 
stock, to Helen Volsk or Nicholas T. Volsk; No. 2384, issued 
in conjunction with plaintiffs’ subscription for 30 shares 
of said stock, to Nicholas T. Volsk; and No. 2510, issued in 
conjunction with plaintiffs’ subscription for 80 shares of 
said stock, to Nicholas T. Volsk; making a total of 300 
shares of stock subscribed for, and a total investment by 
plaintiffs with defendant of the sum of $900.00. 

5. That one Weldon Anthony at the times specified above 
was a sub-agent of one Everard J. Carver, who had been 
employed by defendant to sell its capital stock under a 
written contract dated July 26, 1933. 

6. That said Carver represented to plaintiff, Nicholas 
T. Volsk, that money advanced by said Volsk to defendant, 
Montgomery Building & Loan Association, would be in¬ 
vested by it in first mortgages. 

7. That said Carver knew that the sum of $3.00 per share 
designated in the subscription agreements between plain¬ 
tiffs and defendant as surplus premiums would not be in¬ 
vested in first mortgages, but that defendant would receive 
only 25 cents of each $3.00 surplus premium. 

8. The language of the said certificates and of the pass 
book issued to plaintiff, Nicholas T. Volsk, by the defen¬ 
dant, Montgomery Building & Loan Association, was mis¬ 
leading, especially the latter, which stated that the owner 

was the “owner of.shares of stock”, 

15 whereas he was apparently only an “investing sub¬ 
scriber”. 

9. That plaintiff, Nicholas T. Volsk, believed the false 
representations of said Carver to be true, relied thereon, 
and, except for such false representations, would not have 
entered into said contracts with defendant. 

Conclusions of Law. 

1. Defendant is bound by the representations of fact 
made by said Anthony to plaintiff, Nicholas T. Volsk, as 
sub-agent of said Carver, in obtaining plaintiffs’ subscrip¬ 
tions to stock. 

2. The whole transaction between plaintiffs and defen¬ 
dant was fraudulent in nature. 

3. The representations of said Carver as to the sound¬ 
ness of said investment were clearly untrue. 
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4. Plaintiffs are entitled to the relief sought in j their 
Amended Complaint. 

(s) JENNINGS BAILEY j 
Justice. 

Seen: 

(s) RICHARD L. MERRICK I 

Attorney for Plaintiff's. 

(s) JAMES M. EARNEST 

Attorney for Julius I. Peyser, 

Receiver, Montgomery Building 
& Loan Assn. j 

16 Judgment Rescinding Contracts and for Money 
Paid by Plaintiff's to Defendant, Etc. 

Filed January 12 1940 
# # # 

This cause came on for final hearing on the Amehded 
Complaint and the Answer thereto, and was duly heard; 
thereupon, upon consideration thereof, it is, by the C<j>urt, 
this 12th day of January, A. D. 1940: 

ADJUDGED as follows: 

1. That the contracts entered into by and between! the 
plaintiffs and the defendant, on the following dates land 
in the following amounts: 

October 5, 1935, in the sum of $90.00, represented by de¬ 
fendant’s “Foundation Surplus Certificate” No. 1517; is¬ 
sued in conjunction with plaintiffs’ subscription foil 30 
shares of the full participating capital stock of defendant, 
to Nicholas T. Volsk; j 

October 7, 1935, in the sum of $90.00, represented by| de¬ 
fendant’s “Foundation Surplus Certificate” No. 1519,j is¬ 
sued in conjunction with plaintiffs’ subscription for! 30 
shares of said stock, to Nicholas T. Volsk; 

October 11, 1935, in the sum of $90.00, represented by de¬ 
fendant’s “Foundation Surplus Certificate” No. 1524,i is¬ 
sued in conjunction with plaintiffs’ subscription for! 30 
shares of said stock, to Nicholas T. Volsk. j 

March 23, 1936, in the sum of $630.00, represented by de¬ 
fendant’s “Foundation Surplus Certificates” No. 2383,; is¬ 
sued in conjunction with plaintiffs’ subscription for 100 
shares of said stock, to Helen Volsk or Nicholas T. Volsk; 
No. 2384, issued in conjunction with plaintiffs’ subscription 
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for 30 shares of said stock, to Nicholas T. Volsk; and 2510, 
issued in conjunction with plaintiffs’ subscription for 

17 80 shares of said stock, to Nicholas T. Volsk; making 
a total of 300 shares of said stock, and a total invest¬ 
ment by plaintiffs with defendant of the sum of $900.00; 

be and the same are hereby canceled, rescinded and held 
for naught, upon the ground and for the reason that the 
plaintiffs were induced to enter into the same by reason 
and because of the fraud, deceit, and false representations 
of the defendant. 

2. That the plaintiffs recover against the defendant the 
sum of $900.00, with interest at the rate of six per cent on 
$90.00 from October 5, 1935; on $90.00 from October 7, 
1935: on $90.00 from October 11, 1935; and on $630.00 from 
March 23, 1936, being the moneys payable by defendant to 
plaintiffs by reason of the premises, and their costs of this 
action, to be taxed by the Clerk. 

(s) JENNINGS BAILEY 
Justice . 

Seen: 

JAMES M. EARNEST 
Attorney for Julius /. Peyser, 

Receiver . Montgomery Building 
(0 Loan Ass f n. 

18 Notice of Appeal 

Filed February 1—1940 

# # # 

Notice is hereby given this 1st day of February, 1940, 
that Julius I. Peyser, Receiver, Montgomery Building and 
Loan Association, a corporation, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 12th 
dav of Januarv, 1940 in favor of Nicholas T Volsk and 
Helen Volsk, an infant, by Nicholas T. Volsk, her father 
and next friend against said Montgomery Building and 
Loan Association— 

JAMES M EARNEST 
Attorney for Julius 1 Peyser, 
Receiver Montgomery Build¬ 
ing and Loan Association — 
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Memoranda 

February 1—1940. 

Supersedeas bond for $2000.00 approved and filed.) 


March 7—1940. 

Time to file transcript of record in United States Court 
of Appeals extended to and including April 1, 1940. ] 
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Statement of Evidence 
Filed March 30,1940 


At the hearing of the above entitled cause on November 
27, and at an adjourned session on November 28, 1939, be¬ 
fore Mr. Justice Bailey, the following proceedings were 
bad, evidence offered and given, rulings made by the Court, 
and objections entered by counsel for defendant: 

Thereupon to maintain the issues on his part joined, 
plaintiff Nicholas T. Volsk testified in his own behajf on 
direct examination as follows: Witness was born in Rus- 

i 

sia, came to the District of Columbia in August, 1935,1 and 
has been a citizen of the United States since 1922. Prior to 
coming to the District of Columbia witness was employed 
by the United States War Department in charge of! the 
Physics Research Laboratory at Picatinny Arsenal jat a 
salary of $2900 per annum; and in August, 1935, witness 
was transferred to the United States Patent Office at a re¬ 
duced salary. (R. 17, 27). 

Witness first beard of the Montgomery Building j and 
Loan Association when he was approached at the Patent 
Office by one Anthony; that, this was probably in Septem¬ 
ber, 1935. Prior to coming to Washington witness never 
bad any experience in any business matters and had never 
been in business for himself; lie was never employed in'any 
merchantile establishments or banks; he attended a 
20 military academy in Europe and is a graduate in 
physics at the University of California but never 
took any commercial course. (R. 18) 

Witness was then asked who Anthony was. Counsel; for 
defendant objected and the following occurred: 
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“The Court: Well, of course, I take it the question of 
agency conies in here, and I will hear his testimony subject 
to being connected up. 

Mr. Peyser: Subject to that understanding, yes; it will 
save time, of course. 

The Court: Yes.” (R. 19) 

Witness then testified that Anthony was representing 
the Montgomery Building and Loan Association; that An¬ 
thony described to witness the organization, its financial 
status, and also told him just what type of investment was 
possible to make at that time with the Association; that he 
likewise showed certain literature of the Association to 
witness which reflected the financial status of the Associa¬ 
tion, and also listed the Board of Directors. (R. 19) 

That Anthony mentioned the investments with the Asso¬ 
ciation and said they represented first mortgage invest¬ 
ments, which were made possible because the Association 
was just in its inception at that time; that Anthony fur¬ 
ther stated that the Association was under the supervi¬ 
sion of the United States Treasury, and that the laws of 
the District of Columbia were more strict from the point 
of view of supervision of financial institutions in the Dis¬ 
trict of Columbia, since it is within the jurisdiction of the 
United States Government: that perhaps witness had heard 
of financial institutions in the States that failed, but be¬ 
cause of more stringent supervision, failures of this type 
in the District of Columbia are non-existent. (R. 20) 
Witness further stated that Anthony told him that an in¬ 
vestment with the Association was a verv safe one because 

* 

it represented a first mortgage investment, was se- 
21 cured by buildings located in the District of Colum¬ 
bia, Maryland and Virginia; that the Association 
had special men to estimate the cost of these buildings, and 
because of the regulations imposed upon them by the Trea¬ 
sure thev were allowed to e;ive loans to the extent of onlv 
60 per cent: and that the investments were very conserva¬ 
tive and stable and did not represent any risk. (R. 21) 
Witness further stated that his conversations with An¬ 
thony were quite lengthy and that he spoke to him several 
times and that his most important consideration was just 
how safe the investment was; that Anthony mentioned in 
one of the conversations that the employees of the tele¬ 
phone company in Washington had a special account with 
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tlie Association and that it was quite obvious that the tele¬ 
phone company would not make any arrangement for its 
employees if it did not represent a very prudent method of 
saving; that witness was impressed with this knowledge 
because prior to his association with the United States 
Government, witness had worked as a research physicist 
with the Bell System and once in a while they would have 
circulars from their superiors which outlined, for instance, 
the purchase of Bell Laboratory shares and insurance poli¬ 
cies; that one of the insurance policies that witness bought 
was recommended bv the Bell Svstem; that Anthonv stated 
that some of the members of the Association’s Board of Di¬ 
rectors were employees of the United States Government 
and that when Anthony first spoke to witness he stated 
that Ellsworth was a member of the Census Bureau, land 
suggested that witness might see Ellsworth and ask jhim 
about the Association. (R. 22) j 

Witness went to see Ellsworth who was located on| the 
same floor as witness in the Department of Commerce build¬ 
ing: that Ellsworth said he did not know Anthony perjson- 
allv but the Association had salesmen and he did not know 
all of them. Witness and Anthonv discussed the general 
features of the certificates, and Anthony said that they rep¬ 
resented a first mortgage investment, and in case of 
22 financial difficulties, which would be very difficult to 
foresee in view of the security of the investments, 
the investors would have the mortgages or the real estate 
property as security. (R. 25) 

Anthony told witness in the event he desired to with¬ 
draw his savings, that this could be done without any spe¬ 
cial difficulties, because all witness had to do was to sub¬ 
mit the certificates and “they may be disposed of free of 
charge by the Association.” Anthony compared the in¬ 
vestment with endowment insurance savings, and stated 
there was hardly any difference and said, “What is ithe 
difference between the Montgomery Building and Loan jAs- 
sociation and the insurance? The insurance company in¬ 
vests everything in real estate and we invest everything in 
real estate. So you can just as well invest yourself, hnd 
probably get a higher return.” He also said that witness 
always could borrow to the full value of the certificates and 
pay interest to the Association on the loan, in the same 


1 
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manner as it is ordinarily done with insurance policies. (R. 
26, 27) 

Anthony also told witness if he wished to purchase a 
house later on, the certificates could be used as a down pay¬ 
ment ; that the Association was under direct supervision of 
the United States Treasury, which considered that type of 
investment safe and well designed for civil service employ¬ 
ees, and since quite a large percentage of the employees in 
the District are in civil service, the investment was consid¬ 
ered a good one, because it contributed to eventual owner¬ 
ship of houses by such employees; and that witness’s de¬ 
posits on the account would yield 5JA per cent; and that 
insofar as the certificates themselves were concerned they 
did not guarantee any definite return as their value as well 
as the return depended on the general earnings of the As¬ 
sociation. (R. 28, 29) 

Anthony explained to witness that in view of the fact that 
most of the investors were civil service employees, 
23 their investments were small, for which reason the 
Association issued the certificates in small amounts, 
but the mortgages, which may represent large sums of 
monev, would be held bv the Association as security for 
the certificates. In other words, since it was impossible for 
one investor to have one mortgage, which meant several 
thousand dollars, they would be distributed among many 
investors. (R. 29, 30) 

Anthony said that in case of financial failure, which was 
very difficult to conceive in view of the fact that the invest¬ 
ments were in the residential sections and quite stable, that 
the investors would get their respective parts in the mort¬ 
gages: that earnings would be paid to the investors in the 
form of dividends but if dividends were not paid, that the 
financial statement of the Association would improve cor¬ 
respondingly with the resultant appreciation of the certifi¬ 
cates. When witness was asked what Anthony said from 
what source the certificate holders or investors would be 
paid, be replied, “From the interest that is charged by the 
Association on the real estate holdings.” (R. 30) 

Anthony compared the Perpetual Building Association 
and the Montgomery Building and Loan Association stating 
that the Perpetual was a very safe and sound financial in¬ 
stitution, and in view of the fact that it was well estab- 
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lished, certificates of this type were not for sale; thatithey 
were for sale at the time the Perpetual was organized; and 
are now held mostly by those who are conducting its affairs, 
and it is impossible to buy them; that in view of thejfact 
that Montgomery Building and Loan Association was un¬ 
der the direct supervision of the United States Treasury, 
the Treasury would not allow an outright sale of all the 
certificates to a financial institution, as that would defeat 
the very purpose of the certificates, which were designed 
for small investors, and if they were to be sold to a ljarge 
financial institution, the small investor would licit be 
24 admitted. Counsel for defendant moved to strike 
the entire testimony contained in the foregoing sen¬ 
tence on the ground that there was not any such allegation 
in the plaintiffs’ complaint and it was therefore immaterial 
which motion was overruled by the Court (R. 31, 32) j 

Witness stated that Anthonv visited him at least three 

•• 

times before witness made application to invest; and that 
he had not known Anthony previously. When asked if wit¬ 
ness made an independent investigation of his own with 
respect to the Association prior to investing, witness stilted 
that he spoke to Ellsworth, a Director of the Association 
and Chief of Field Division of the Census Bureau of j the 
Department of Commerce; and that he likewise went toj see 
the offices of the Association; that he first looked at j the 
offices of the Association from the outside which had a lfirge 
sign on the window which said “Montgomery Building and 
Loan Association,” and there was another sign which said 
“Under direct supervision of the United States Treasury.” 
Witness then testified that he was not sure of this particu¬ 
lar word “direct”; maybe it was, “Under direct supervi¬ 
sion of the United States Treasury” or maybe, “Under 
supervision of the United States Treasury” without this 
word “direct”: that witness also went inside the officer of 
the Association and spoke to Koplin who was behind Ithe 
counter in the office and asked him concerning Anthony. ;TTe 
first spoke to a lady typist, who called Koplin and then 
spoke to Koplin: that Koplin said that Anthony was one 
of the salesmen of the Montgomery Building and Loan As¬ 
sociation. (R. 34) The following then occurred: 

“By the Court: 

( t ). Said what? A. That lie is one of the salesmen of jtlie 
Montgomerv Building and Loan Association. 

O * v_7 
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Bv Mr. Merrick: 

Q. Now,— A. I tliink that he— 

25 Q. Don't say what you think; say what happened? 
A. Well, that is what I asked him. I just wanted to 

be as precise as possible. He either said, ‘He is one of our 
men,’ or ‘He is one of our salesmen’; either of the two.” 
(R. 34, 35) 

Witness also talked with Anthonv about the bv-laws of 

» • 

the Association, when he went to the offices of the Associa¬ 
tion, which were on Fifteenth, between I and K Streets on 
the east side in the middle of the block, in the District of 
Columbia: that Anthony told witness he should not be pri¬ 
marily concerned with the by-laws, because everything con¬ 
cerning witness in that particular respect was fully ex¬ 
plained to witness by Anthony. Witness was then asked 
whether or not he believed what Anthonv told him to be 
true and he replied, “Yes; because it was corroborated by 
others.” (R. 34, 36) 

Witness testified that he did not remember the dates of 
his subscriptions or the amounts, but he identified six 
Foundation Surplus Certificates of Montgomery Building 
and Loan Association for which he paid to the Association 
the total sum of $900.00 namely, Certificate No. 1517, dated 
October 5,1935, for Thirty (30) shares of full participating 
stock of the Association, which was received in evidence as 
“Plaintiffs’ Exhibit No. 1”; Certificate No. 1519, dated Oc¬ 
tober 7, 1935, for Thirty (30) shares of full participating 
stock of the Association, which was received in evidence as 
“Plaintiffs’ Exhibit No. 2”; Certificate No. 1524, dated Oc¬ 
tober 11, 1935, for Thirty (30) shares of full participating 
stock of the Association, which was received in evidence as 
“Plaintiffs’ Exhibit No. 3”: Certificate No. 2383, dated 
March 23, 1936, for One hundred (100) shares of full par¬ 
ticipating stock of the Association, which was received in 
evidence as “Plaintiffs’ Exhibit No. 4”; Certificate No. 
2384, dated March 23, 1936, for Thirty (30) shares of full 
participating stock of the Association, which was received 
in evidence as “Plaintiffs’ Exhibit No. 5”; and Certifi¬ 
cate No. 2510, dated March 23, 1936, for Eighty (80) 

26 shares of full participating stock of the Association, 
which was received in evidence as “Plaintiffs’ Ex¬ 
hibit No. 6.” (R. 37, 38) 
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Witness further testified that Anthony visited him jquite 
often between October 5, 1935, and March 23, 1936, some¬ 
times once a week and sometimes once a month \ that 

27 when he made the first investment and got the first 
certificate, witness paid the money to Anthoijiy at 

the Patent Office, who gave him a receipt, and in a d$y or 
two brought the first certificate to witness; that the jsame 
condition applied to all certificates, except the last! one, 
dated March 23,1936, which was paid for by check received 
from converting endowment insurance policies to term!poli¬ 
cies, the check being dated March 26; that witness hqd an 
appointment with Anthony at the office of the Association, 
but when he arrived Anthony was not there, and he was met 
in the office by Powellson, and he told witness that Anthony 
“is working for him,” that Anthony was one of his men, 
and that he knew about the sale of the certificate; thatj this 
conversation originated because witness said he wanted to 
see Anthony, whereupon Powellson said Anthony was not 
there, but had told him about the certificate and hejwas 
waiting for witness. (P. 40, 42) 

That on the occasion of witness’s conversation with Pow¬ 
ellson, Powellson was in the offices of the Association on 
Fifteenth Street; that witness first spoke to Koplin,jtold 
him he wanted to speak to Anthony, and Koplin directed 
him to Powellson; that thev sat down at a table, where wit- 
ness signed a check and delivered it to Powellson. Witness 
then identified the check in the sum of $450 and it was re¬ 
ceived in evidence as “Plaintiffs’ Exhibit No. 7.” Atjthat 
time witness paid approximately $150 in cash in addition, 
making a total of $600 purchased at that time. (P. 43^ 44) 
Witness further testified that Helen T. Volsk was his 
daughter and now six year old; that in March, 1936, she'was 
two years old and had no moneys of her own that wentjinto 
tlie certificates in question: that all of the moneys that went 
into the certificates in question belonged to witness. (P.j 45) 
Witness was then asked the following question: “Mr. 
Volsk at anv time did vou find out that anv of the state- 
meats that Mr. Anthony made to you were not so?” He 
was permitted to answer the same over the objection 

28 of counsel for defendant and testified as follows:! “I 
found out when my other savings became low and I 

went to the Building and Loan Association and asked|Mr. 
Koplin if I could dispose of some of the certificates”; that 
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Koplin told witness lie should speak to Carver, and made 
an appointment for him with Carver, whom he saw later, 
and who told him that in his opinion it would be much bet¬ 
ter for him if he would wait on the disposal of these certifi¬ 
cates because the “workings of the Association were good,” 
and witness would be more successful in disposing of the 
certificates later on: that this was in the Fall of 1936; he 
saw Carver and Koplin in the office of the Association. (R. 
4S, 49) 

Carver said that “It is a verv good investment and that 

• «w» 

it represents a first mortgage investment”; that he should 
not worn* about anvthing, and that it would be decidedlv to 
his benefit to hold the certificates as long as possible, be¬ 
cause that is the type of investment which grows gradually 
with time, that is, appreciates as time goes on. Witness 
went to the Association for the purpose of finding out how 
soon he could dispose of the certificates. 

Witness received a notice from the Association that there 
would be a stockholders meeting on January 15, 1936, and 
Koplin told him they were not ready yet, that the directors 
did not appear, and he would have to wait half an hour or 
an hour and should come back later: that when witness 
came back later Koplin told him the meeting was very short, 
and that it was over. (R. 49, 50) 

Following Carver’s advice, witness decided to wait until 
a financial statement of the Association was published after 
an expected directors or stockholders meeting: that he could 
not go back at that particular time, because both he and 
his daughter had an infection, and when he went to the As¬ 
sociation the meeting was over. (R. 50, 51) In the begin¬ 
ning of 1937 witness spoke to Koplin, who told him to leave 
the certificates and thev would trv to sell them, and that 
it might take some time; that was the time when he realized 
that the statements previously made were not quite 
29 in conformity with what Koplin told him at the time. 

Witness recalls receiving two letters from the As¬ 
sociation and identified the same being the first two letters 

written bv the Association in connection with witness’s sub- 
* 

scriptions: that witness talked with Little, President of the 
Association during the Summer of 1936 and employed his 
present counsel in connection with this matter in November, 
1937, (R. 52): that in his talk with Little witness asked 
Little to refund the amount witness invested with the As- 
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sociation and Little said that he had absolutely no power to 
do so. When asked whether he relied on Anthony’$ state¬ 
ments in making his investment, witness replied jthat he 
relied on Anthony’s statements very much, and that apart 
from those representations he would not have made! his in¬ 
vestments. (R. 54, 55) 

On cross-examination witness was shown his Pass Book 
or Deposit Book with the Association and testified that the 
hook showed that during the period of October 7,1935, until 
July 7, 1937, he made deposits and withdrew mony until he 
eventually drew it all out. (R. 55, 56) 

The following then occurred: 

“By Mr. Peyser: 


Q. You stated in 1936 you went to see some of the officers 
and you didn’t think that you had obtained all the promises 
that were made by Mr. Anthony. Why didn’t you draw all 
your money out from that company at that time ill your 
cash deposit book, if you were so doubtful? A. I ajm not 
doubtful at all about the deposits. If 1 am doubtful of any¬ 
thing, then perhaps I am doubtful of the chronological or¬ 
der of the events, that is, whether it was— j 

Q. 1 didn’t ask vou that; I asked why vou didn’t: with- 
draw that money, if you thought this company was in bad 
shape? A. At the time I went to Mr. Little, I didn’t have 
anv monev to withdraw. 

Q. Let me ask you this question, then: let us go to the 
time you had the largest amount of money. In j July, 
30 or June 15, 1936, you had $215.45? A. Yes. 


Q. And you had been depositing money from Oc¬ 
tober 7, 1935 to 1937—I will give you the exact date ;i July 
7, 1937. If vou had evidence that the condition of this in- 
stitution was bad, why didn’t you draw all of the money out 
at that time? You said you needed money; why didn’jt you 
draw the money out ? A. That was in 1937. 

Q. 1936, this is, I am asking you about? A. No; I mean 
at the time I realized that the institution is not sound wias in 


1937. I 

Q. Oh, 1937? A. Yes. | 

Q. What day in 1937, or month? A. Now, let’s see; I 
would like to have my memory refreshed, if possibly, by 
giving me the date when I saw Mr. Little. j 


| 

i 

i 
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Mr. Merrick: You testified it was in 1936, as I recall it. 
As a matter of refreshing your recollection, I might state 
that the records of the Association show that he was not 
president until February of 1937. 

Mr. Peyser: That is right. 

The Witness: There is a mistake in the date, in the 
year. 

Bv Mr. Pevser: 

(. t >. That is just what 1 want to find out ? A. That is right. 

Q. In 1937 you saw Mr. Little, the new president? A. 
That is right. 

Q. And you kept on doing business with him, depositing 
your money— A. Before that? 

Q. One minute; in October 1935, and April, May, 
31 June, July, December and January 1937. Now, when 
did you see Mr. Little, what month? A. I saw Mr. 
Little, and also mv attorneys— 

Q. 1 don’t care about that; answer my question. When 
did you see Mr. Little relative to the financial condition of 
this institution? A. I am sorry; I cannot possible fix the 
exact day. 

Q. The last day, was it in January? A. No; it was not in 
January. 

Q. Was it later? A. It was later; yes. 

O. Was it Mav? A. It must have been. I saw him manv 

w « • 

times during the several months. It must have been some¬ 
where around Mav, June, Julv and August. 

Q. And September? A. Maybe September. 

Q. I want to know, was it in September or May or June 
or July of 1937? A. Throughout this entire period; I saw 
him manv times. 

Q. And when you thought you had a bad financial in¬ 
vestment, you at that time deposited $46 on May 5th, and 
then on Julv 7th $40 again; is that right? Here is vour 
book (handing to the witness). A. That is right. 

Q. You kept on depositing in 1937 all this cash, and that 
was up to July 7, 1937, you still deposited with the com¬ 
pany; that is right; and did business with them? Look in 
the book. A. Yes; that is right. 

Q. I want to give you the opportunity to look in the book? 
A. Yes, indeed. But when I spoke to Mr. Tattle, the presi- 



25 


JULIUS I. PEYSER VS. NICHOLAS T. VOLSK ET AL. 

dent of the company, concerning my financial jpliglit, 

32 then at the time I didn’t have any money— 

Q. I didn’t ask any question about that; Iiask if 
you kept on depositing after you spoke to Mr. Little.: That 
is right, isn’t it? A. Yes; that is right. 

Q. As stated in the deposits? A. Yes. And I— | 

The Court; You have answered the question.” (jR. 56, 
57, 58, 59) 

Witness further testified that all his transactions and 
purchases of stock were made by Anthony, and thqt An¬ 
thony sold witness all of his stock. Witness wa4 then 
shown two cards being respectively dated April 7,1 1936, 
which were receipts signed by him relative to Pass! Book 
and Certificates Xos. 2383 and 2384 which were witnessed 
by Koplin. Witness testified that he did not recognise the 
cards but it was quite likely that the cards were signjed by 
Koplin but that the certificates were sold to him by An¬ 
thony. Said cards were marked “Defendant’s Exhibits 1 
& 2 For Identification only.” (R. 59) 

The following then occurred: j 

“Bv Mr. Pevser: j 

i 

Q. Did you go to the Building Association offices oh Fif¬ 
teenth Street? A. Yes, sir. 

Q. I think it is between TI and I, is that right, or fujrther 
up? And you saw Mr. Koplin and paid him and be re¬ 
ceipted that card, or you received that card from him, from 
Mr. Koplin and not from Mr. Anthony, and he gave yoju the 
certificates as shown here for thirtv shares, and those were 
the shares which you purchased from Mr. Koplin, who de¬ 
livered the stock to you; isn’t that right? A. If this ife the 
procedure that was followed— 

The Court: You better get away from him again,;so T 

can hear him. lie turns his head your way. 

33 Mr. Peyser: All right. 

The Witness; If this was the procedure ihatjwas 
followed, it was something to this effect. 

Bv the Court: 

i 

Q. What happened? A. Mr. Anthony spoke to me about 
the certificates, of course, in the office, and I relied on his 
statement and bought them from him, and then he told me 
to go to the office and get the certificates, and that is j the 
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reason why these certificates were signed by Mr. Koplin.” 
(R. 59, 60) 

Witness then identified five cards bearing his signature, 
being applications for subscription to shares of participat¬ 
ing capital stock of the Association and respectively dated 
October 5, 1935, October 5, 1935, October 11, 1933, Decem¬ 
ber 2, 1955 and March 20, 1936, which were received in evi¬ 
dence as “Defendant's Exhibits Xos. 1, 2, 3, 4, 5" respec¬ 

tively. Witness also identified receipts respectively 
executed by him at the time of receipt of Pass Book and 
Foundation Surplus Certificates in pursuance to said sub¬ 
scription agreements, being Defendant’s Exhibits 1 to 5 
inclusive: and the same were received in evidence as De¬ 
fendant’s’ Exhibits Xos. 6, 7, 8, 9 & 10” respectively, 
Defendant’s Exhibits Xos. 9 & 10 being the same 

as “Defendant’s Exhibits Xos. 2 & 1 for Identification,” 
respectively. (R. 61, 62) Witness further testified that his 
signature on the subscription cards were signed by him at 
the time that he subscribed or purchased stock from An¬ 
thony at the Patent Office: that he paid the money to 
Anthony and saw Anthony sign the subscription cards (R. 
61). 

Witness had a reasonable doubt about the financial con¬ 
dition of the Association after he spoke to Little in the sum¬ 
mer oi* latter part of the Summer of 1937. (R. 62) It was 
after he had made another deposit in the Association. 

Witness had no suspicion about the financial condition 
of the Association from October 7, 1935, to July 7, 1937. 
(R. 63) 

Witness testified that he never went to the Association 
and asked for a financial statement, but was then 
54 shown a financial statement of the Association of 
January 31, 1937, and testified that he received the 
same from Little, which witness read. 

The following then occurred: 


“By Mr. Peyser: 

Q. Did you think the affairs of the corporation were in¬ 
solvent at that time, according to that statementl 7 A. Well, 
Mr. Little told me quite definitely just what the situation 
was, and all of that I have related— 

Q. I didn't ask you that question; I asked from that 
statement that he gave you, the printed statement which 
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stated that it was under the supervision of the Controller 
of the Currency, did you find the affairs were in bacjl finan¬ 
cial condition at that time, judging from the statement, 
now, and not what Mr. Little told vou, but from the state- 
ment? A. From the statement—but, from the statement 
it does not appear anvthing. ! 

Q. Xo ? A. No. ‘ | 

Q. Doesn’t this appear from the statement, tliajt they 
have loans on mortgages of $600,000? j 

Mr. Merrick: I think the statement speaks for itself. 

Mr. Pevser: He said the statement does not show it. If 
it speaks for itself, T have no objection to offering it, if 
Your Honor please. i 

Bv Mr. Pevser: I 

• • 

Q. This was the statement he gave you, and were you 
satisfied with what he told you then, or did you make any 
demand for the return of your money? A. Yes; 1 dijd. 

Q. In the face of this statement ? A. That is right.! 

Q. And what did he say to you? A. Mr. jLittle 
35 explained the fact that the surplus certificates} were 
sold by the salesmen, and they probably should not 
have done that, that they are optimists, as they call them, 
that any salesmen are very optimistic, and that it is un¬ 
fortunate that they had the salesmen at all, and thiit he 
cannot possibly help me unless he helps me personally by 
giving me a loan; but he cannot help with the certificates, 
because he has no power to do anything with these cer¬ 
tificates. 

i 

Q. When did you file suit? A. And then, of course!, Mr. 
Little explained— 

Q. I don’t want to stop you; you can continue with! any¬ 
thing you want to say about what Mr. Little said? A.} And 
Mr. Little said that the surplus certificates were sold to 
the amount of something like $300,000 or $355,000, I clon't 
recall the exact figure, but it was somewhere around! this 
figure; and that they had earnings which amounted to'only 
something like $20,000, and of course they could distribute 
or give or do something to the surplus certificate holders 
only after they would earn $360,000, and plus some. } 

Q. On your direct examination you said that you expected 
your earnings from—I am asking you now, not of the pass- 
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book or your other certificates, but this surplus certificate 
—you expected your earnings from the returns of the As¬ 
sociation, that tliev made. Did vou sav that, that it would 
be from what the Association made, that the money you 
received from the certificates would be the earnings and 
you would receive those earnings; is that correct? A. That 
is right. 

Q. Yes. Was tiiis— A. That is, after the board of direc¬ 
tors said— 

Q. Yes; when they declared—excuse me.” (R. 64, 65 
and 66) 

36 Witness's attention was again directed to the 
financial statement of the Association of January 
31, 1937, and his Pass Book with the Association; and tes¬ 
tified that the said financial statement contained the state¬ 
ment. “Under the supervision of the Comptroller of the 
Currency of the United States Treasury”; and that said 
Pass Book contained the statement “Under U. S. Govern¬ 
ment supervision.” (R. 68, 69) Witness then testified 
that he read the cards previously identified by him, being 
Defendant’s Exhibits 1 to 5 inclusive. The following then 
occurred: 

“Bv Mr. Pevser: 

% * 

Q. These cards that were identified yesterday, did you 
read them over? A. Yes, indeed. 

Q. Did you read the statement, “No person has authority 
to change or alter the terms of this subscription or bind 
the Association to any statement not contained in this sub¬ 
scription or the printed circulars issued by the Associa¬ 
tion”; you read that? A. Yes; I read that. 

Q. All right; do you know what it means ? A. Yes, indeed. 

Q. You did know what it meant? A. Yes, indeed. 

Q. And therefore, and thereupon, on October 5, 1935 and 
up to March 20, 1936, you signed these cards? A. That is 
right. 

Q. That is correct. And you knew that no other person, 
that no person could make a statement binding the com¬ 
pany to anything different from the statements contained 
in the card? A. Well, you seem to give this particular 
phraseology an entirely different interpretation. In other 
words, vou mean to sav that nobodv could make anv state- 

7 *> • • * 
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ii 1011 1 whatever of any kind because it is printed ojn the 

card tliat nobodv can make anv statements. 

_ * 

37 Q. Yes. A. Well, of course it is not the way;I un¬ 
derstood it. In other words, I considered that the 

director— I 

Q. Let us take the one— A. May I answer your question, 
please ? 

Q. Yes; but you are not answering’ the question ! A.j Yes; 
I am answering the question, how I understood this; par¬ 
ticular statement and what it meant to me. 

Q. Yes. A. It meant to me that insofar as people; who 
represented this particular organization and who had au¬ 
thority to represent it certainly did have a right to hiake 
statements and explain just what this particular issijic of 
the certificates meant. j 

Q. Let me read this paragraph again.' A. Very well!. 

Q. ‘No person has authority to change’; you know what 
that means, don’t you.' A. That is right. 

Q. ‘Or alter the terms of this subscription’? A. Thjat is 
right. | 

Q. That means the terms of your subscription; ‘or bind 
the Association to any statement not contained in this Isub- 
scription’; to bind the company. You know what: that 
means, do you, to bind the company? A. That is right? 

Q. ‘Or the printed circulars issued by the Association.’ 
The Association’s printed statements and circulars; iyou 
understood what all that meant, that nobody else equld 
bind or had authoritv to bind or make a change or ail ter 
that; vou understand that.' A. That is right. 

Q. And that is as far as the certificate is concerned. ; 

And now, as far as your cash deposits are concerned: 
‘This certifies that in compliance with my appliica- 

38 tion for purchase of thirty shares in the Montgomery 

Building and Loan Association, T have this day; re¬ 
ceived my Montgomery Building and Loan Association 
passbook and certificate Xo. 1518. The privileges and con¬ 
ditions of said contract are in full accord with my under¬ 
standing of the Montgomery Building and Loan Associa¬ 
tion Plan which I have endorsed.’ j 

You understand what it means to say, ‘I have endorsed’; 
you know the meaning of the word, ‘approved’? A. En¬ 
dorsed. In other words, I believe; yes. 

j 

i 

i 

i 

i 
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Q. And you understood that when you signed? A. I beg 
pardon? 

Q. You understood that when you signed this card? A. 
That is right.” (R. 69, 70, 71) 

Witness then identified certain withdrawal tickets which 
were signed bv him at the time of his withdrawals of de- 
posits from the Association from October 7, 1937), to July 
7, 1937, and testified that upon refreshing his recollection 
he wanted to state that while he could not positively estab¬ 
lish the first day it was probably July or August or before 
or during September of 1937, that he saw Little of the As¬ 
sociation. 


Witness was asked if he read the Foundation Surplus 
Certificates being Plaintiffs’ Exhibits Xos. 1 to 6 inclusive 
after he received them; and the following then occurred: 


4 4 


Bv Mr. Pevser: 
% « 


A. 1 read the first one. 

Q. You read the first one ? A. Yes. 

Q. And after you read the first one, you went to the office 
or went and bought from time to time the other five? A. 
Yes; that is right. 

Mr. Merrick: Just one minute; that is not what you 
testified. 

39 Mr. Peyser: This is on cross examination, and I 
am asking him— 

Mr. Merrick: You sav he went to the office and bought 
them; he did not. 

Mr. Peyser: No; 1 say he bought them, or he went to the 
office and purchased them. 

Mr. Merrick: Yes. 


By Mr. Peyser: 

Q. 1 am not trying to confuse you; I am trying to get 
the facts. You say you purchased them from Mr. Anthony? 
A. Mr. Anthony; ves. 

Q. And afterwards—in other words, I am only trying to 
ascertain from vou the facts in this matter, that vou read 
the first one and after you had read the first one you pur¬ 
chased the other five? It does not matter whether from the 
office or from Mr. Anthony; you purchased the other five? 
A. That is right; very true.” (R. 74, 75) 
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"Witness further testified that he went to see Ellsworth, 
who was a member of the Board of Directors of the Asso¬ 
ciation, to find out just what this particular investment 
was, and Ellsworth said it represented an investment in 
tlie first mortgages, a first mortgage investment (R. 75, 
70); that when witness saw the financial statement ojf the 
Association of January 31, 1937, he saw the amount of the 
investments or loans on mortgages was $060,000; that he 
saw Ellsworth only once, in his office, and lie said all the 
investments were made in first mortgages (R. 76) that 
Ellsworth mentioned at the time that it could not be any¬ 
thing* but investments in the first mortgages. Witness did 
not see any other member of the Board as he was satisfied 
with the information that was given him by Ellsworth (R. 
77); and that the only thing that Ellsworth told witness 
was that all of the investments were in first trust mortgages 
(R. 77), and from that conversation he came to a realiza¬ 
tion that the certificates represented what Anthony 
40 told him, namely, first mortgage investments (R.| 78). 

That witness spoke to Koplin on several occa¬ 
sions; that Koplin was one of the bookkeepers at the; As¬ 
sociation and had some other position (R. 78); that |wit¬ 
ness spoke to him either before or after the very first pur¬ 
chase, that is, sometime in October, 1935; that witness’s 
memory cannot possibly restore the exact date, but lie' did 
speak to Koplin two or three days before or one or!two 
days after he purchased the first certificate on October 5, 
1935; that witness is unable to state whether he spokp to 
Koplin before or after the first purchase; that witnessjalso 
spoke to Koplin when he bought the last certificate; that 
on the latter occasion Koplin told witness he knew Very 
well that witness was coming and that Anthony was! not 
there at the time, but he would take care of witness right 
away and would refer him to Powellson; that this occurred 
on Saturday, but witness cannot recall the exact date. ! (.R. 
SO, 81) 

Witness was shown Defendant’s Exhibits Nos. 9 10, 

being the receipt cards witnessed by Koplin and dated 
April 7, 1936. Witness stated that they did not refresh 
his memory as to when he signed the cards and that heisaw 
Koplin after he signed the card. That maybe he signed 
that particular card in the Patent Office but he is not $ure 
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whether he signed it in the Patent Office when Anthony 
was there or when he went to meet Anthony that particular 
Saturday. lie saw Koplin after March 26, 1936. (R. 81, 

82) 

Witness was then shown a letter dated October 8, 1935, 
addressed to plaintiff by the Association which was marked 


“Defendant’s Exhibit No. 11 for Identification” and which 


was identified by the witness who testified that he read the 
letter very carefully upon receipt of the same, and that 
he received a similar letter after each sale. Witness iden¬ 
tified a similar letter addressed to him by the Association 
dated March 12, 1935, and a similar letter addressed to 
him by the Association dated April 3, 1936, which were 
respectively marked “Defendant’s Exhibits Nos. 12 
41 & 13 for Identification”; and whereupon all of said 

letters were received in evidence as “Defendant’s 
Exhibits Nos. 11, 12 & 13” respectively. The following 
then occurred: 


42 “Bv Mr. Pevser: 

m w 

Q. In paragraph two, all three letters being alike— A. 
May I have a copy? 

Q. Certainly (handing paper to the witness). 

‘And funds deposited on your pass book, together with 
dividends declared are withdrawable at any time as pro¬ 
vided in the By-Laws. The Surplus Certificate is your in¬ 
vestment in the Association and is not withdrawable, but 

mav be sold or transferred bv vou at anv time at vour 
• * * * • 

option.’ 

Do you remember that in that paragraph ? A. Yes, indeed. 
Q. Let us have the record clear: all the money deposited 
was withdrawn and the book balanced in this case? A. 
That is right. 

Q. There is no outstanding money at the present time 
due you from the Association on that book? A. On the 
book; no.” (R. 84) 

Witness further testified that he did not subscribe to 
any capital stock of the Association; that all of the sub¬ 
scriptions as made by him were paid for (R. 84, 85): that 
lie paid $9(X) which was for the surplus certificates which 
he received. The following then occurred: 
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43 “By Mr. Peyser: 

Q. You alleged in your bill of complaint that all the notes, 
or that all the assets were in real estate notes: and! that 
statement was untrue. Is that untrue at the present time ? 
A. Would you kindly repeat this question ? 

Q. You alleged in your bill of complaint that all ojf the 
notes— A. Which notes? 

Q. The real estate notes that the company held? I A. I 
never spoke about any notes. 

Mr. Merrick: The allegation was he was told that, 
Colonel. 

Mr. Peyser: Well, he has s’worn to it. 

Mr. Merrick: lie swore to what he was told. 

The Court: Where is that statement in the bill? 

Bv Mr. Pevser: 

i 

Q. It is in paragraph three; I will read this statement to 
you— 

The Court: Hand this to the witness (handing file). | 

It is on the first page of the bill ? 

Mr. Pevser: Yes. i 

•> 

The Witness: Which paragraph? 

By Mr. Peyser: 

Q. The sixth line; you can get it better by starting on the 
fourth line. A. The fourth line from the top, or the bottom? 

Q. In the third paragraph? A. The third paragraph land 
sixth line? 

Q. Take the fourth line, first. A. ‘Falsely and fraud¬ 
ulently represented and stated"— i 

Q. ‘Stated to plaintiff for the purpose of causing hirji to 
invest funds in the stock of defendant that any such funds 
placed with defendant corporation would be invented 

44 directly in real estate mortgages.’ 

Have vou found out that any of the funds were 
placed in any other investments? A. Well, according to 
my conversation with Mr. Little, 1 found out later on that— 

Q. I am talking about prior. 

Mr. Merrick: Let him finish his answer. 
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By Mr. Peyser: 

Q. I am talking about prior to the purchase; did you 
investigate and find out? 

Mr. Merrick: No; he didn’t investigate. 

Bv Mr. Pevser: 

* » 


Q. Whether the funds were in real estate or not? A. All 
my investigations were to the effect that all the investments 
were in first mortgages; that is correct. 

Q. And have vou found out to the contrarv? A. Xo.” 
(R. 86, 87) 

Witness further testified that he saw Little in July or 
September, 1937; witness then said that maybe he didn’t 
see Little in September at all as he could not be exact as 
to the date; that it was after his last deposit withdrawal; 
that he saw him from July 7 on. When asked if he had 
stated that lie saw Little first after September, witness 
stated that this was absolutely wrong. (R. 89, 90) Wit¬ 
ness was then shown the financial statement of the Asso¬ 
ciation dated January 31, 1937, and asked when he saw it 
and from whom he received it. Witness said that he re¬ 
membered the particular statement very well but did not 
know when he had received it but evidently saw it in 1937; 
that he did not remember from whom he received the state¬ 


ment. (R. 91) 

Witness was then asked that since lie alleged in his com¬ 
plaint that the funds of the Association were not invested 
in real estate mortgages if he was still of the opin- 
43 ion that this statement was false and fraudulent, and 
he replied that he could not possibly answer the 
question, some of the investments were in real estate, and 

some of the investments went far awav and astrav and 

• • 

had nothing in common with real estate; and that his own 
investment never was invested in real estate. (R. 92) Wit¬ 
ness further testified that he was a graduate of a militarv 
academy in Petrograd, Russia; that he was a graduate of 
the Department of Science of the University of California 
where he received his Bachelor of Science Decree; and at 
the present time he is attending George Washington Univer- 
sitv where he is a senior in the Law School. Witness was 
then asked if he knew how the funds of the Association 


were invested and he replied that at the time that he 
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bought the certificates in question, being Plaintiffs’ Exhibit 
Xos. 1 to 6 inclusive, that he was absolutely sure that the 
investment represented investment in the first mortgages; 

that he was sure of this: and when asked if he made an 

7 | 

investigation to find out how the funds were invested, wit¬ 
nesses replied that he did, that lie spoke to Ellswortfe and 
Ellsworth told him (R. 95). 

That witness got the information that the Association 
was under the direct supervision of the Treasury ifrom 
Anthony, but he afterwards saw his Pass Book issued by 
the Association which he read, and saw the sign; and 
printed matter on the window of the offices of the Asso¬ 
ciation, and that the word “direct” did not appear in 
either. Witness then said that he had testified on the pre¬ 
vious dav that he did not remember whether the word 
“direct” was used on the window of the business ojffices 
of the Association or not. Witness’s attention was;then 
invited to his complaint wherein he had sworn that the 
word “direct” was used and more particularly to the I reci¬ 
tation therein, “that the defendant corporation wasj and 
is under the direct supervision of the United States 
46 Department of the Treasury” (R. 96, 97); and the 
following then occurred: 

“The Court: It says here, ‘that the defendant corpora¬ 
tion was and is under the direct supervision of the United 
States Department of the Treasury.’ 

Mr. Merrick: That is what Mr. Anthony told him. ; 

The Court: That is what he said he told him. 

Mr. Merrick: That is what he said. 

Bv Mr. Pevser: j 

Q. And you learned before you purchased the either 
stock, you had gone to the place, the office of the Associa¬ 
tion a number of times, and you saw it on the window. 
What did it sav on the window ! 

The Court: Well, he has already stated what it said on 

' • • * • 

the window. He has gone into it before. 

Mr. Peyser: All right. 

$> * * 

i 

Bv Mr. Peyser: 

Q. Will you look at this paragraph five here, marked 
Xo. 5, that part (indicating) l A. Page two? 


i 
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Q. Yes. A. Yes; I have it. 

Q. ‘That at that time the defendant corporation had 
sufficient money on hand to declare some dividends on 
shares purchased therein.* 

Do you see that; that is right? A. That is right. 

Q. And that was a false statement? A. Of Mr. Anthony? 
Q. Was that a false statement in there? A. Yes; it was a 
false statement of Mr. Anthony. 

Q. Look at your book and see how many dividends you 
received during that period; look at your book? 

47 Mr. Merrick: Now, wait just a minute— 

The Witness: But, Your Honor— 

ATt*. Pevser: You are not trving the case. 

The Court: He wants you to look at the book. 

The Witness: Yes, indeed; I will look at the book. 

Mr. Merrick: To what do you refer, his $900 investment, 
or—Mr. Pevser: I am talking about— 

The Court: Just a minute; he has asked him to look at 
the book. 


By Mr. Peyser: 

Q. All right; look at the book. Did you get the dividends ? 
A. Yes; 1 got the dividends on the deposits registered here. 

Q. You got the dividends as registered there? A. That 
is right. 



Mr. 


Merrick: 


Q. Is that dividends or interest ? A. That is interest on 
the money deposited here. 

Mr. Peyser: It is marked; look at it and see, it is marked 
‘dividends’ four or five times with the word ‘dividend.’ 

Mr. Merrick: ‘Deposits and dividends,’ it says, and 
‘Withdrawals’ and ‘Balance’. 

Mr. Pevser: Yes. 


Mr. Merrick: Dividends are nothing more than interest. 

Mr. Peyser: There cannot be any interest in a Building 
Association, under the law. 

The Court: It is not a question of what they can do un¬ 
der the law; it is a question of what they did. 

Mr. Peyser: He says it was no more than interest, and 
on the books it shows as dividends, and on the record there 
is that statement. 
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48 The Court: Of course, that book does no^ prove 
that they were dividends. The book is not evidence 
of the fact itself as against the plaintiff. 

Mr. Peyser: I am only asking him what was the evidence 
in the book. 

The Court: 'Well, lie stated the book shows it. 

Mr. Peyser: Yes; the word ‘dividend’ on there. 


By Mr. Peyser.- 


Q. All right; you can pass the book back. 

So when you swore to this statement and you stated you 
had not received the dividends, that was a false statement, 
wasn’t it? A. Whose false statement, mine or— 

Q. Yours? A. It was not false statement here. 

Q. Yes. A. No; it was not. 

Q. You stated you had received dividends, did yo{i not? 
A. It is the most peculiar configuration of phraseology and 
juggling of words— j 

Q. Will you answer the question? You said—weljl, that 
is all right, so far as that is concerned. The book will| speak 
for itself. 

Can you show me anything in this—look at that bill of 
complaint that you signed—can you show me anytijng in 
the bill of complaint where you allege that you bought sur¬ 
plus certificate stock in the corporation? A. Can I? 

Q. Yes. A. Apparently the certificates are identified here 
with numbers. 


49 Q. I say, surplus certificates? A. Yes; thejy are 
identified here. 

Q. Show me the words ‘Foundation Surplus Certificate’? 
A. Here they are: ‘Helving upon the said representations 
and believing the same to be true, plaintiff herein, on to wit, 
the fifth day of October, 1935, invested with the defendant 
corporation the sum of $90. and received therefor Certifi¬ 
cate No. 1517’; and then on down the list. 

Q. Look at these, which were received yesterday for jlden- 
tification; look at those. Are they Foundation Surplus Cer¬ 
tificates? A. Yes; they are. i 

Q. Is there anything in there that mentions the \yords 
‘Foundation Surplus Certificates’? A. Where; hero (in¬ 
dicating) ? 

Q. In the bill of complaint? A. In the bill of complaint? 

Mr. Merrick: I think it speaks for itself, if Your Honor 


! 


i 





38 


JULIUS I- PEYSER VS. NICHOLAS T. VOLSK ET AL. 


please. We did not describe them as Foundation Surplus 
Certificates; we described them by numbers, and those are 
the very numbers which the certificates did receive. 

The Court: "Well, of course the bill speaks for itself, 
whether that is in it or not. 

Mr. Peyser: All right, sir. 

By Mr. Peyser: 

Q. Did you ascertain— A. Pardon me; did I— 

Q. Did vou ascertain whether Mr. Anthonv had anv of- 
ficial position with the Montgomery Building and Loan As¬ 
sociation outside of the fact that he was selling stock? A. 
Yes; I did. 

Q. From whom ? A. From Mr. Ellsworth and from 
50 Mr. Koplin. 

Q. When did you ask Mr. Ellsworth? A. At the 
time I spoke to him concerning the matter. 

Q. What time was that ? A. Shortly after I saw Mr. An¬ 
thony the first time. 

Q. After you bought ? A. Xo; before, before I bought 
the very first certificate. 

Q. And what official position did Mr. Ellsworth tell you 

Mr. Anthonv held? A. lie said that thev have a force of 
* » 

salesmen; that he does not remember their names, but I 
could inquire in the office. 

Q. You said that—1 asked you if he had any official posi¬ 
tion, such as president, vice president, secretary or treas¬ 
urer; any official position with the company ? 

Mr. Merrick: I don't think he had any official position, 
so he could not ascertain that. 

The Witness: Just as I mentioned before, I spoke to Mr. 
Ellsworth—that was one of the directors— 

Mr. Peyser: If you would not interrupt—I think he was. 

Mr. Merrick: I certainly object to that type of question, 
because so far as I know Mr. Anthony never had any offi¬ 
cial position; so the question is useless. You could have 
asked him what he found out with respect to Mr. Anthony’s 
connection with the company, and I would have made no ob¬ 
jection, of course. 

Mr. Peyser: 1 think it is a very proper question. 

The Court: I think you have already been over that, be¬ 
fore. 
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Mr. Peyser: Not the official position; I didn’t ash any¬ 
thing about the official position. i 

The Court: There has been no claim lie had any official 
position when he did this. 

51 Mr. Pevscr: All right; that is all. 

* I 

Mr. Merrick: Is that all, Mr. Peyser? i 
Mr. Peyser: Yes.*’ (R. 97, 98, 99, 100, 101, 102) j 
On redirect examination witness testified that with re¬ 
spect to the financial statement of the Association dated 
January 31, 1937 that lie had no recollection at all jas to 
when he received it or how he got it. Said financial state¬ 
ment was received in evidence and marked “Defendant’s 
Exhibit No. 14.” Witness’s attention was then invitjed to 
the withdrawal tickets signed by him with respect to jwith- 
drawals of his deposits and he stated that he got themjfrom 
the association and filled them out in the office andi that 
none of the slips represented withdrawals of any part of the 
original $900 paid by him in connection with the certificates 
in question. The plaintiff’s Pass Book showing his deposits 
was received in evidence and marked “Defendant’s Ex¬ 
hibit No. 15,” and the above referred to yellow withdrawal 
tickets were received in evidence and respectively marked 
“Defendant’s Exhibits Nos. 16 to 23 inclusive.” (R.i 105, 

106) j 

Witness further testified that he had not received! any 
dividend or return of any kind on the $900; that when! wit¬ 
ness swore to- his complaint he had reference only to the 
$900 invested with the Association, and had no reference 
to the deposits originally made by him in his Pass Bopk or 
subsequent deposits as this account was closed outj (R. 

107) ; that he believed at the time that the funds which 
he was paving for the Certificates would be invested in 
first mortgages. (R. 109) 

Over the objection of counsel for defendant, the Court 
under a ruling that such was not binding on the defendant, 
permitted witness to testify that Little told witness!, the 
$900 paid by plaintiffs did not represent any investment of 
any kind but simply represented the privilege of investing 
additional funds, and that Little advised him he had; the 
privilege of investing additional funds in the suni of 
$29,000. (R. 110). 
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52 John Reed Nicholason, Jr. was then called as a 
witness on behalf of plaintiffs and testified in sub¬ 
stance as follows: Witness is employed in Division 16 of 
the Patent Office and knows plaintiff Nicholas T. Volsk; that 
lie has known him since November 20, 1935, and has been 
quite closely connected with him. (R. Ill, 112) Witness 
saw Anthony at the Patent Office talking with plaintiff 
Nicholas T. Volsk and overheard a great deal of the con¬ 
versation: that Anthony was selling the idea of investing 
in building and loan corporations, and said it was abso¬ 
lutely a safe investment; that Anthony pointed out in great 
detail that real estate conditions in Washington were boom¬ 
ing, and that the shares that he was selling were based on 
first trust mortgages, gave the name of the person who ap¬ 
praised them and pointed out that he was very conserva¬ 
tive, and that each mortgage was secured on property ap¬ 
praised at 60 per cent of its value. He stated that plaintiff 
Nicholas T. Volsk was not in a position to invest directly in 
first mortgages, but by means of the Association he could 

invest small amounts of monev from time to time and have 

» 


a share in one of the mortgages. He pointed out further 
that if worse come to worse and they had to foreclose, there 
would be an opportunity to acquire a home at bargain 
rates. (R. 112, 113) 

Anthony further stated that the return to the plaintiff 
Nicholas T. Volsk on one certificate was 4 per cent and the 
other was 5 per cent, and he was selling “this very desir¬ 
able certificate”; that Anthony visited said plaintiff Nich¬ 
olas T. Volsk at least a dozen times; that plaintiff Nicholas 
T. Volsk explained to Anthony in full how he was to acquire 
the sum of $900, and that lie ought to change his endowment 
policies to term life, because he needed money to make up 
the difference in salarv between his Picatinnv salarv and 


his $2,000 a year at the Patent Office, and stressed the idea 
of security; and that was what Anthony was stressing from 
then on. (R. 113) 

When asked whether or not anything was said 
53 about withdrawals from the Association, witness tes¬ 
tified that Anthony said it was in the nature of a 
savings account, that it might take a thirty days’ notice 
and that the Association, for its own safeguard, had to stick 
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to that; but as a matter of fact, just as any savings bank, if 
you wanted to withdraw a small amount, they coujd ar¬ 
range that immediately. (K. 114) 

On cross-examination the witness testilied that when he 
was reinstated in the Patent Office on November 29,! 1935, 
he did not know at that time that plaintiff Nicholas T. 
Volsk had already purchased stock from the Association, 
and that said plaintiff did not so advise him. When jasked 
the question as to what class of stock Anthony was tjrying 
to sell to said plaintiff, witness replied, “It seemed jo me 
as though he was selling shares in first mortgages.”! The 
following then occurred: 

^ i 

I 

“By Mr. Peyser: 

Q. Was it a capital investment? A. He pointed out!very 
definitely that these certificates were secured by first jnort- 
gages. He stressed the fact that small investors such as 
Mr. Volsk could not invest directly in the first mortgage— 

Q. Did he say anything about capital investment oij cap¬ 
ital stock, something on that order? A. He did; but ex¬ 
actly what I cannot tell. 

Q. Did he say anything when he spoke of capital in¬ 
vestment about the passbook and the deposit of that amount 
—or he didn’t show vou anvtliing, did he 3 ? A. No, sir. 

( t ). Did he say anything about the deposit and withdraw¬ 
ing of money at any time? A. Yes; he did. 

Q. And did he tell you the plaintiff had already 
54 purchased stock of that kind? A. No, sir; I was not 
interested in that. 

Q. When was it he also told you about the insurance, 
that he was going to hypothetate his insurance to the extent 
of the necessary balance? A. Mr. Volsk— 

Q. I am talking about the conversation, you said .that 
there was a conversation with Mr. Volsk and Mr. Anthony 
and you were present? A. It was quite early in the!dis¬ 
cussion. 

Q. In 1935 ? A. Yes, sir. 

Mr. Peyser: In 1935. 

The Court: Is that all?” (R. 115, 116) I 

Counsel for plaintiffs then announced to the court that 
Mr. Little who was under subpoena was confined to a lios- 
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pital and unable to attend (R. 117). lie then offered in evi¬ 
dence certified copies of defendant’s Charter, Certificate of 
Change of Name of defendant, and Certificate of Change of 
Par Value of Stock of defendant, which were received in 
evidence respectively as “Plaintiff's Exhibits Xos. 8, 8-A, 
and 8-B". Counsel for plaintiffs then offered in evidence 
as Plaintiffs’ Exhibit Xo. 9 certain portions of the By- 
Laws of defendant as follows: 


“By-Laws of 

Montgomery Building and Loan Association, Inc. 

1. Objects. 

This Association shall be operated on a strictly mutual 
basis. All funds for investment shall be the amounts paid 
for the purchase of full paid or installment stock. Loans 
shall be made to stockholders only, upon the assignment of 
stock with such collateral securitv as is authorized bv law. 

* V 

& # * 

6. Stock. 


The stock of this Association shall be issued in 
55 three classes to be known as savings stock, full paid 
stock, and participating stock, said classes to be 
designated as **A”, “B” and “C" respectively. (Provi¬ 
sion as to- issuance of participating stock cancelled May 


26, 1936.) 

Class “A” stock shall be issued in any amount subscribed 
by the stockholder and accepted by the Association, and 
upon the same the semi-annual dividend is not to exceed 
the rate of five per cent per annum from date of issue, and 
shall be paid to stockholders of record on June 30th and 
December 21st of each year. The amount of said stock 
may be withdrawn by the holder thereof, upon surrender 
of his pass book properly endorsed subject to the provisions 
of the By-Laws as to notice of withdrawal and the manner 
of payment. 

(’lass “B" or full paid stock shall be issued upon a form 
to be approved by the Board of Directors, to persons de¬ 
siring to invest a fixed amount for a term of not less than 
three years, and holders of the stock shall be entitled to 
interest at the rate of five per cent per annum, payable at 
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i 

| 

semi-annual periods. If said stock shall be withdrawn be¬ 
fore three years, the holders shall be entitled to interest 
at the rate of four (4%) per cent at semi-annual periods. 

Class “C” or participating; stock may be either jtaid in 
full or paid in installments at a rate not less than fifty 
cents (5(V) per month per share and shall be entitled to 
dividends as declared by the Board of Directors. (This 
provision cancelled May 20, 1936.) 

All stock certificates shall be upon forms to be approved 
by the Board of Directors, and shall be signed by the 
President or Vice-President and Secretary, wijtli the 
56 corporate seal affixed. 

Each subscriber to stock other than Class I “B” 
stock shall receive a pass book wherein all payments and 
dividend credits and withdrawals shall be entered, and all 
subscribers shall be regarded as stockholders, and entitled 
to all of the privileges of stockholders to the extent of the 

net amount of the credits shown on the books of the Asso- 

! 

ciation. 

At the request of subscribers, full paid (Class “B”) cer¬ 
tificates shall be issued for any shares paid in full by ap¬ 
plication of the aggregate credit on the pass book to al por¬ 
tion of the shares subscribed, any fractional balancb re¬ 
maining to be applied on the purchase of the remaining por¬ 
tion of stock subscribed. 

7. Subscription of Stock. 

All subscribers to participating stock shall pay a member¬ 
ship fee of Three ($3.00) Dollars per share either in leash 
at the time of subscription or in monthly payments extend¬ 
ing over a period of not more than two years, which ijiem- 
bership fee shall be evidenced by a membership certificate 
in a form to be approved by the Association and signejl by 
the President or Vice-President and Secretary with; the 
corporate seal affixed, but no such certificate shall be issued, 
to the subscriber until the membership fee is fully paid! and 
in case of any withdrawals by said members, prior td the 
completion of said membership fee payment, any balance 
remaining unpaid of any membership fee shall be deducted 
from the amount of any withdrawal. 

The holders of membership certificates shall be entitled 
to share in the surplus profits of the Association, after the 

j 

i 

i 
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payments of all dividends, in proportion to the num- 

57 ber of shares represented by said certificates, and 
distribution of such profit to such holder may be 

made from time to time as authorized by the Board of Di¬ 
rectors. 

8. Withdrawals. 

Anv non-indebted shareholder mav withdraw anv funds 

V * V 

held to his credit in the Association, bv giving sixtv davs’ 
notice to the Secretary, and at the expiration of that time, 
shall be entitled to payment, in the order of the date in 
which he filed his notice, from the first monevs received 
into the Association. However, if there be no other demand 
for the month, such shareholders may withdraw at any 
time. 

9. Advancement of Stock. 

Loans shall be made of the Association’s funds to stock¬ 
holders only. Holders of fully paid or partly paid stock 
may borrow ninety (90^) per cent of the paid up par value 
of their stock, or the aggregate credit on their subscription 
if not paid in full, upon assignment and delivery as secur¬ 
ity to the Association of their evidence of stock ownership, 
and the execution of such obligation as may be prescribed 
bv the trustee at an interest rate not to exceed that fixed 
by law in the District of Columbia. 

10. Same—Real Estate Collateral. 

Advancement shall also be made to stockholders on the 
securitv of first mortgages or deeds of trust on real estate 
in accordance with the provisions of the code of the District 
of Columbia and Code of Maryland, as amended, and Code 
of Virginia, and subject to the following additional limita¬ 
tions; 

All loans shall be limited to two-thirds of the ap- 

58 praised value of the real estate security, to be fixed 
by an Appraisal Committee of not less than two ex¬ 
perienced persons to be selected by the Board of Directors, 
the fee for such appraisal to be fixed by said Board and to 
be paid by the loan applicant. 

Xo applications for loans shall be received or acted upon 
by the Board or by the Executive Committee unless the said 
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application is accompanied by a certificate showing ;what, 
if any, interest in either the property or the loan is held 
directly or indirectly by an officer or employee of the Asso¬ 
ciation or member of the Board of Directors thereof, or 
state affirmatively that no officer or employee of the Asso¬ 
ciation or member of the Board of Directors thereof has 
any interest, direct or indirect, in the loan or in the prop¬ 
erty on the security of which the loan is based; that all 
applications and other papers required to accompany ^arae, 
including the appraisal certificate, shall be completed in 
full in ink. 

Loan applications shall be submitted by the Secretary to 
the Board at a duly held meeting, with the written report 
of the Appraisal Committee and such other material in¬ 
formation as he may obtain and shall be approved by the 
Board conditional upon satisfactory title report and! cer¬ 
tificate of General Counsel as to the sufficiency of the jform 
and execution of the bond and mortgage. 

Upon making such loans, the stock certificate aggregating 
the sum borrowed shall be issued and assigned to the As¬ 
sociation by the borrower. Such borrower shall i pay 
monthly fifty cents (50<-) per share interest on the sum 
borrowed, and shall pay on each share the suijn of 
59 thirty (30<*) cents per share or more and shall be 
entitled to have credited as further payments onjsaid 
stock the dividend declared on the portion of stock paid up. 

'When payments on said stock aggregate the sum of jOne 
Hundred Dollars ($100.00) one share of stock shall be ban- 
celled and the certificate representing same shall be can- 

A i 

celled and upon the payment of the indebtedness undei; the 
loan the mortgage or deed of trust and bond or note sjhall 
be released. 

All such loans shall be restricted to real estate security 
located within the District of Columbia or within an area 
not greater than thirty miles from the said District, j 

The term “mortgages” used herein shall also be deepied 
to mean “deed of trust”, as said expression is commonly 
employed in the District of Columbia. ; 

All loan agreements and papers evidencing the same 
shall be executed in the District of Columbia, and shall pro¬ 
vide that they shall be performed in the District of ColUm- 
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bia, and that in all matters pertaining to the same the par¬ 
ties will be governed by the laws of the District of Colum¬ 
bia. 

The membership fee on all stock issued to borrowing 
stockholders shall be deducted from the proceeds of the 
land and credited to the undivided profits account of the 
Association. 

Premiums paid on loans shall be credited to the Interest 
and Premium account of the Association. 

Should any member who has obtained an advance loan 
neglect to promptly pay his dues, interest, premium and 
fines, insurance premiums on insurance policies, taxes and 
public charges, or any of them, for the space of 
60 three months, or less period, in the discretion of the 
Board of Directors, the Board of Directors may au¬ 
thorize a sale of said property pledged as security for the 
loan. 

"When sales of property pledged for advances are made, 
as provided for in the aforegoing section, the proceeds 
thereof shall be applied as follows: 

1. Payment of the expenses of the sale, taxes and other 
charges upon the property. 

2. Payment of all arrears due the Association. 

3. The remainder, if any, shall be paid to the delinqent 
member or his legal representative. The membership of 
the delinquent member shall then cease with reference to 
the shares advanced upon, and such shares shall be can¬ 
celled. 

At the first meeting of the Board of Directors of the As¬ 
sociation, after the adoption of these By-Laws, they shall 
appoint, from their own number, or otherwise, an appraise¬ 
ment committee of two members, whose duty it shall be to 
examine and value all real estate offered to the Association 
as security for loans, and report the same in writing to the 
Board of Directors. 

The appraisement committee, when appointed, shall hold 
office during the pleasure of the Board of Directors. 

11. Stockholders. 

a. The annual meeting of the stockholders shall be held 
on the fifteenth of January of each vear, and if this date is 

» * 7 
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Sunday on the next secular day, at the office of the Associa¬ 
tion, at twelve o’clock noon. i 

61 b. Each stockholder shall be given a complete 
printed report of the President, with accompanying 

reports of the Secretary and Treasurer, of the condition 
of the Association. ! 

c. Each person holding stock of the Association shall be 
entitled to one vote, in person or by proxy, for each share 
'T paid up stock held by him; provided that installment 
•chasers shall be entitled to one vote for each share of 
s^ock of One Hundred Dollars ($100.00) credited on tjieir 
account, and that no individual stockholder may vote more 
than one hundred shares of stock, any greater number of 
bares standing in his name not to be voted. 

# # # 

12. Dividends. j 

i 

The Board of Directors shall declare and pay a divi¬ 
dend payable as of January 1st and July 1st of each year 
on all stock, which shall be, as to stock being paid foil in 
installments, based on the amount actually paid in thereon 
for the dividend period, and shall be given as a credit! on 
the account of the installment purchaser, including stock¬ 
holders to whom advancements have been made. j 

Dividends shall be declared and paid out of profits only, 
and the Board of Directors may in determining the amoimt 
of dividend, reserve such portion of the Association profits 
in its surplus, undivided profits, or reserve fund, as the 
Directors in their discretion believe for the best interests 
of the Association. 

# * # 

62 15. Executive Committee. i 

There shall lie an executive committee, composed jof 
five or more members, as may be determined by the 
Board of Directors, consisting of the President, the Vice 
President, and four other members, to be chosen annually 
by ballot of the Board of Directors, after the annual meet¬ 
ing of the stockholders, or as soon thereafter as may ,be 
convenient. The elected members of the executive commit¬ 
tee may be removed at any time by a majority vote of the 
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whole number of Directors. The executive committee shall 
have and exercise, by action of a majority of all its mem¬ 
bers, all the powers and duties of the Board of Directors 
when the latter is not in session save and except as limited 
by the By-Laws. The executive committee shall keep a 
record of its proceedings, and the same, duly certified by 
the Secrctarv, shall be read at the next meeting of the 
Board of Directors. 


16. Amendment. 


These Bv-Laws mav be amended at anv regular meeting 
of the Directors by a majority vote, provided that notice 
of such proposed amendment be given to each Director 
and the proposed amendment posted prominently in the 
office of the Association at least five (5) days before the 
date of such meeting.” 


Counsel for plaintiffs then offered in evidence certain of 
the minutes of the Association, which show that under date 
of September 28, 19.32, a resolution was adopted by the 
Board of Directors authorizing the Association to enter in¬ 
to a contract with Everard J. Carver for the sale of the 
stock of the Association by him and his associates on the 
basis of $4.20 commission to said Everard J. Carver for 
each share of stock sold bv him and his associates, 
63 which resolution under the same date was adopted 
and approved by the stockholders of the Association. 
(R. 124, 125) Said minutes also show that at that time the 
membership fee for participating stock was $5.00 per share 
and also that under date of November 10, 1932, Everard 
J. Carver was elected Secretary of the Association at a 
meeting of its Board of Directors; and that on November 
10, 1932, both Walter A. Johnson and Everard J. Carver 
were named among others on the Executive Committee 
of the Association; and that beginning on page 28 of the 
minutes and continuing through the book the minutes are 
signed by Everard J. Carver to and including a Directors 
Meeting held on February 1, 1937. (R. 126) 

Minutes of the Association show that a proposed amend¬ 
ment to the By-Laws regulating the membership fee to be 
paid by all new members to comply with the new Federal 
Securities Law was discussed; and Article 7 relating to 
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I 

j 

subscription of stock was amended to read as it now ap- 
pears; and following* this a resolution was passed l>y the 
Directors of the Association and approved by the stock¬ 
holders authorizing* the Association to enter into a new 
contract with Everard J. Carver for the sale of stdek of 
the Association for a period of two years, similar to the 
existing* contract between the Association and the; said 
Carver, which contract was to provide for a membership 
premium of only $3.00 per share and the payment to said 
Carver of $2.75 per share for all stock sold by him and paid 
for by the subscriber. That said contract was to also pro¬ 
vide that 10c per share for each share of stock sold by said 
Carver should be deposited in a trust fund to be held by 
the Association out of the $2.75 paid on all shares. (R. 28) 

The minutes of the Directors Meeting* of the Association 
held on May 21, 1934, set forth a communication tj> the 
Comptroller of the Currency signed by fourteen Directors 
of the Association, including* Everard J. Carver. 
64 Said communication provides among other things as 
follows: 

“The Secretary of our Association is not a promoter and 
does not have a contract to sell a maximum of 250,000 
shares. His contract expires in about fourteen months; We 
are not permitting any so-called ‘reloading’ and are adopt¬ 
ing a resolution making* it impossible for a member to;pur¬ 
chase additional shares unless he has his present contract 
paid up to date at the rate of fifty cents per share; per 
month.” (R. 128, 129) 

The above letter is preceded by this explanation: 

“The Executive Committee’s report on the complaint 
on stock sales filed with the Treasury Department j was 
taken up by the Board and the Secretary was instructed to 
send the following report to the Comptroller of the jCur- 
rency after submitting it to the Members not present at 
this meeting.” (R. 129) 

In the minutes of the meeting of the Board of Directors 
of the Association held on July 16, 1934, it is stated as 
follows: 

i 

“The Examiner’s Report from the Comptroller of Cur¬ 
rency’s office was taken up at this time”— 


5 0 
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Mr. Pevser: What is the date of the ExaminerV He- 
port? 

Mr. Merrick: The date of the Examiner’s Report? 

Mr. Peyser: Yes. 

Mr. Merrick: It does not give the date here, Colonel; 
but it is in the minutes of the meeting of the Board held on 
July 16, 1934: 

“The Examiner’s Report from the Comptroller of Cur¬ 
rency’s office was taken up at this time and it was voted to 
spread the criticisms they have made upon the Minutes of 
the meeting. The Directors feel that the Association is in¬ 
creasing its assets every month and it will be just a 
65 short time before it is operating at a profit. It is 
not the intention of the Board to sell Surplus Cer¬ 
tificates indefinitelv. This sale will be discontinued as soon 
as it is practical to do so. Upon a motion made by Mr. 
Cunningham, seconded by Mr. Little, it was also voted to 
spread the criticisms made in the previous report on the 
Minutes of the meeting. This was not done at the time 
the report was taken up at the October meeting in 1933. 
The semi-annual report submitted by Win. Clabaugh and 
Company was taken up at this time and upon a motion 
made by Mr. Cunningham, seconded by Mr. Little, the Sec¬ 
retary was instructed to spread this report in the Minutes 
of the meeting.” 

# # # 

“Reduction in Membership Fee from $5.00 to $3.00 per 
share.” 

“See comments on Page H-16 in connection with the re¬ 
duction in fees. 

“As a result of the Federal Securities Act of 1933, the 
membership fee for participating stock was reduced, on 
July 17, 1933, from $5.00 to $3.00 per share. In order to 
place all participating stockholders on an equal basis, it is 
intended to refund, as and when the condition of the Asso¬ 
ciation will permit, the sum of $2.00, or 40% of the member¬ 
ship fee, to the original shareholders who paid a member¬ 
ship fee of $5.00 per share. A refund of 3%, or 15^ per 
$5.00, was made in January, 1934, leaving 37%, or the sum 
of $47,385.16, yet to be refunded.” 
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Minutes of the Association show that at a special jineet- 
ing of its Board of Directors held on March 23, 1936, {which 
was attended bv Everard J. Carver and others, it 
66 was voted to discontinue the sale of the fully? par¬ 
ticipating stock or Class “C” stock of the Associa¬ 
tion, and Everard J. Carver agreed to surrendei his con¬ 
tract for the sale of this stock with the Association, effec¬ 
tive March 24, 1936, and no new contracts for the stjde of 
such stock were to be accepted by the Association except by 
way of transfer from the present members, although mem¬ 
bers who contracted to buy shares before said date were 
to be permitted to complete their payments in accordance 
with their original agreement, it was proposed to amend 
Article 6 of the By-Laws of the Association so as to cancel 
the provision for the issuance of such class of stock, hnd a 
resolution making such amendment was adopted by tile di¬ 
rectors under date of May 26, 1936, and said provision was 
cancelled on said later date. (R. 132, 133) 

The minutes further show that upon motion duly made 
and seconded Directors Carver, Little and Johnson kvere 
appointed by the Board of Directors of the Association to 
investigate its affairs and to submit a plan for reorganiza¬ 
tion to the Board: and that in and by the minutes of 4.pril 
20. 1936, at which the following members of the Boai'd of 
Directors were present, namely, 'Walter A. Johnson, J. 
Harry Cunningham, James TV. Bonbrest, Joseph R. Little, 
Howard \V. Sharpe, Charles J. Demas, and Everarid J. 
Carver, upon motion duly made and seconded the report 
of the special committee appointed to investigate the affairs 
of the Association was accepted and ordered spread upon 
the minutes. The report of the special committee is djated 
April 20, 1936, and reads in part as follows: 

“Condition of the Association i 


“As revealed by the Examiner’s report made as of 
March 7, 1936, the condition of the Association is not; en¬ 
tirely reassuring. From the standpoint of depositing num¬ 
bers the financial condition appears to be sound, that is, 
the assets are sufficient to cover liabilities created 
67 by deposit. However, the margin of safety is Very 
small, the surplus being negligible, and there are 
practically no reserves against which to absorb losses. ; 
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“From the standpoint of participating share holders with 
respect to the payments made as membership premiums, 
the situation is quite unfavorable. The balance sheet shows 
that there lias been collected as membership payments 
.$276,521.75 which, while not what might be termed an im¬ 
mediate obligation as these premiums are not withdraw¬ 
able, at the same time represent an actual liability and a 
potential source of irritation and trouble for the Associa¬ 
tion, in that these stockholders expect to have these pre¬ 
miums withdrawable at some time and the longer that 
time is deferred the greater the irritation will be. This is 
particularly true of the balance of $47,385.16 necessary to 
place those participating stockholders who paid premiums 
of $5 per share on the same basis as those who paid $3 per 
share. 

Criticisms. 

“Among the criticisms made by the Bank Examiner in 
his report and orally are the following: 

“Indifferent records—in that the files are incomplete and 
appraisals and application for loans not completely filled 
out in all cases. This can easilv be remedied and it should 
be the duty of the proper officers to see that all of the rec¬ 
ords, particularly those required in relation to the making 
of loans, such as applications, appraisals, etc., shall be com¬ 
plete in every respect and shall conform to the rules laid 
down for control of such matters. 

“Sales Contract for Participating Stock—The Examiner 
criticizes the plan severely, pointing out that pre- 
68 miums collected amounting to $276,521.75, of which 
$76,802.50 collected by the predecessor Maryland 
Company prior to December 31, 1932, have been received. 
That of these premiums, $244,248.00 of which $56,959.95 
was paid out by the predecessor Maryland Company, has 
been paid to salesmen in commissions. That the net in¬ 
crease in the income of the Association has, therefore, been 
only $32,273.75, while at the same time the liabilities have 
been tremendously increased. This contract has been can¬ 
celled and the sale of participating shares discontinued. 
The cause for criticism has, therefore, been removed and 
this matter is no longer a problem for the Association ex- 
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cept to the extent that it has created the deficit referred to 
above. There appears to be no further action to be taken 
with regard to this matter at this time.” (R. 133-135) 


Operations— 


id 


The operations of the Association to date have re¬ 
sulted in a deficit of $32,273.95, that for 1935 being $2,005.59. 
This operating deficit has been offset by the Association’s 
share of the premiums paid on participating stock vfhich 
lias enabled the Association to continue operations, thejreby 
creating the small book ‘surplus’ which exists.” (R.I136, 
137) 

! 

The minutes of the meeting of the Board of Directors 
held on July 16, 1934, show with reference to certain crit¬ 
icism of the examiner’s report of April 3, 1934, that! the 
deficit after dividends for the fiscal year 1933 amounted to 
$1,844.56; and that such deficit was being absorbed through 
a surplus fund created entirely by the sale of Membership 
Certificates. (R. 136) 

69 Counsel for plaintiffs and counsel for defendant 
then stipulated that Everard J. Carver was a mem¬ 
ber of the Board of Directors of the Association from Alpril 
22, 1932, until February 15, 1937, that during said tcrjm a 
total of 57 meetings of the Board of Directors were held, of 
which he attended 55; that Walter A. Johnson was also a 
member of the Board of Directors from November 10, 1932, 
until February 15, 1937, that during said term 54 meetings 
were held by the Board, of which he attended 53; that E. 
K. Ellsworth was a member of the Board of Directory of 
the Association from November 10, 1932, until January 15, 
1936, that during said period 33 meetings were held bvj the 
Board, of which only 2 were attended by him; and that 
Joseph R. Little was a member of the Board of Directors 
of the Association from November 10, 1932, until Jamjary 
15, 1938, that during said period the Board held 73 meet- 
ings, of which he attended 66. (R. 140, 142, 143) 

Counsel for plaintiffs then offered in evidence a contract 
between the Association and Everard J. Carver, dated July 
26, 1933, which was received in evidence as “Plaintiff’s 
Exhibit 10”. (R. 144, 145) 
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Counsel for plaintiffs then offered in evidence certain 
testimony of Joseph R. Little before the Auditor in the 
dissolution proceeding of the Association, Equity No. 66,- 
434, in the District Court of the United States for the Dis¬ 
trict of Columbia, as follows: 

“Bv Mr. Obear: 

* 

“Q. With respect to the C stock, now, we are talking 
about. A. The C stock was sold to people who not only 
wished to leave money to invest with the Association for 
reinvestment in real property, but who also wished to take 
an additional interest in the Association through its 
70 profits. But through that additional interest they 
entered into an actual contract of subscription for a 
given number of shares. 

“Mr. Peyser. Explain that. 

“The Witness: 

“A. (Continuing) Of the capital stock of the Associa¬ 
tion. To those people no certificates were issued. A pass¬ 
book was issued, and in accordance with the understanding, 
they received one per cent more on the payments on their 
stock than the holders of A stock did, and that, of course, 
varied from time to time with the exigencies of the Asso¬ 
ciation. They were paid semi-annually at the rate of 6 per 
cent for a period; later, at the rate of 5 per cent: and for the 
last six months, at the rate of 4 per cent per annum. 

“By Mr. Peyser: 

“Q. Do you mean up to December 31, 15)37A. Yes, sir. 

“Bv Mr. Obear: 

•> 

“Q. Mr. Little, if you haven't with you a specimen, will 
you supply the Auditor with a specimen of the passbook 
of the Class C stock also ? A. 1 will. 

* # # 

“By Mr. Obear: 

“Q. Mr. Little, the petition recited that there was out¬ 
standing $373,211.89 of (’lass C stock; and the report was 
filed making adjustments, and shows $372,986.36 outstand¬ 
ing of Class C stock. A. That is correct. 
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“Q. That is correct, is it not? A. That is corrject, ac¬ 
cording to the records of the Association. 

71 “Q. Now, I show you a specimen copy of ja foun¬ 

dation surplus certificate, the one originally! issued 
to J. E. Tapscott, and subsequently cancelled, and ;kk you 
if that is a specimen copy of the foundation surplus cer¬ 
tificate issued by the* Association. A. Yes, sir.” 

That was then offered in evidence. I 


“Bv Mr. Obear: 


“Q. The petition says there was outstanding at the time 
it was filed $320,518.43 of these foundation surplus icertifi- 
cates; is that correct ? A. That is correct, according to the 
records of the Association. 

I 

“Q. Mr. Little, a transfer of assets from the Maryland 
Association to the District of Columbia Association took 
place about the time that the District of Columbia! Asso¬ 
ciation was formed, did it not? A. Immediately following 
the organization of the District of Columbia Association, 
the assets of the Montgomery County Association were 
transferred to the new Association, called the District, of 
Columbia Association, and the County Association, or 
Maryland Association, ceased to do- business. 

“Q. And I believe that is reflected on page 21 of the 
minute book, if you will check that ? A. That is correct, 
sir; the record of the minutes of the meeting of tlielstock- 
holders held and recorded on page 21 of the minute book. 

“By Mr. Peyser: 


“Q. What date is that? A. July 11, 1932. 

“Q. You were not president then, were you? A. 
72 No, sir. 

“By Mr. Obear: 

“Q. Mr. Little, I merely wish you to identify various 
Exhibits that are attached, or some of the Exhibits attached 
to the petition for dissolution.” 

S 

# # * 

“Mr. Halper. One of the engagements of the corpora¬ 
tion is, apparently, one of these foundation certificates. 
Will you, before you get through, have the witness explain 
that? (R. 154, 155) 
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“Mr. Obear. I will be triad to ask him questions, but may 
I suggest that we have a very grave controversial issue with 
respect to- the foundation certificates, and that is bound to 
arise on the question of distribution; but I do not think 
the Auditor has to go into that question at this particular 
time. 

“Mr. Halper. Then it is sufficient for me, for my pur¬ 
pose, to state my— 

“The Auditor. The code does require the Auditor to 
report with a statement of the property and effects, debts, 
credits, and engagements of the corporation. 

“Mr. Halper. That is correct. I classify that as an en¬ 
gagement. 

“The Auditor. T have got to report those. 

“Mr. Obear. The Auditor will report, as I conceive it, 
that there are $320,000—whatever the amount may have 
been—of those foundation surplus certificates outstanding, 
issued by the corporation. He will report that the answers 
of several persons raise grave questions to be considered 
by Ihe Court with respect to those foundation surplus cer¬ 
tificates, as to whether or not they are entitled to priority, 
or what not. 

73 “Mr. Peyser. Here is a question I think the Court 
ought to know: Xot the amount, but if you do not 
state in Exhibit 1) the amount of those engagements—you 
say the inventory, encumbrances and engagements, but you 
do not enumerate as a part of those the surplus certificates. 

“Mr. Obear. The foundation surplus certificates are set 
forth in the petition. 

“Mr. Halper. Here is the point I make: If the Auditor 
finds it is sufficient for his report for Mr. Obear to state 
that there is a controversy, that is all right. Whatever it 
is, it ought to show, whether it is a certificate of stock, 
money borrowed, or a trust fund. I should think that 
ought to be determined. 

“The Auditor. Well, it is customary, in reports under 
this section of the (’ode, to list the property and effects, 
debts, credits, and engagements of the corporation, de¬ 
scribing them.” (R. 156, 157) 
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“By Mr. Peyser: 

* J i 

i 

“Q. Do you know what connuission was paid for,the sale 
of those?” 

That is, the Foundation Surplus Certificates. 

“A. There were varying commissions paid. I don’t 
know them exactly. At the time of the $5 certificates, the 
commission paid for the service of selling, and to; pay all 
of the overhead expenses of the Association, rent, clqrk hire, 
and so on, was $4.20 out of $5. 

“Q. In other words, 75 cents went to the eompanV— 

“Mr. Halper (interposing). $4.20 out of $5. 

j 

74 “By Mr. Peyser: 

i 

“Q. $4.20 was paid out of every dollar for commissions 
and expenses ? A. No, sir. I 

“Mr. Halper. $4.20 out of $5. 

“By Mr. Peyser: j 

“Q. Are you talking in amounts or percentagesf A. I 
was talking in amounts. 

“Q. Let me ask you this question: The certificate, say, 
was $5; and $4.20 was paid for commissions, clerks, and 
expenses? A. Correct, sir. 

“Q. And 80 cents of that $5 went into the Montgomery 
Building Association; that is correct, isn’t it? A. Yes, sir. 

“Mr. Koenigsbcrger. Ilow did the promoters let|the 80 
cents get away from you? j 

i 

i 

“By Mr. Pcvser: ! 

j 

“Q. Were any foundation surplus certificates sold; while 
you were a director? A. Yes, sir. 

“Q. On the basis that you have just recited? A. No. 

“Q. On what basis was it, then? A. I had started|to ex¬ 
plain, in answer to your other question, what I recalled to 
be the fact in regard to- the $5 certificates. There wajs sub¬ 
sequently a certificate sold at $3, and my recollection is that 
the commission paid on it was $2.40 a share. At any rate, 
there were some of those sold during my period as| a di¬ 
rector. 

75 “Q. And as president, did you sell any? A. No, 
sir; we discontinued the sale of those in March,; 1936, 

a year, practically, before 1 became president. 
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“Q. Can you name the three salesmen who made those 
sales ? 

“Mr. Obear. I object to that.” 

Mr. Peyser: Did he answer? 

Mr. Merrick: lie did not answer; no. 

“Bv Mr. Peyser: 

“Q. How much did the salesman net? A. I don’t know, 
sir. 

“Q. You, a member of the board of directors, and don’t 
know ? A. The salesmen were not employed by the asso¬ 
ciation direct, sir. 

“Q. Whom were they employed by ? A. By one who had 
a contract with the association, and the only thing the as¬ 
sociation knew in regard to the financial situation was what 
was paid to him. 

“Q. That is what I want. There is a contract in the 
possession of the company showing the agreements made 
with the different salesmen to sell the different kinds of 
stock. Have you that contract in your possession ? A. 
There was no contract made with individual salesmen. 

“Q. With whom was it made? A. Mr. Carver. 

“Q. What is his full name? A. E. J. Carver. 

“Q. Everard J. Carver? A. Yes, sir. 

76 “Q. He was the secretary of your association? 

A. Not at the time the contract was made. He later 
became the sceretarv of the association.” 

“Q. When did he become secretary of that corporation? 
A. About the time the present association was organized. 

“Q. When was that? A. In 1932.” (R. 153 -161.) 

Counsel for plaintiff and defendant then stipulated that 
subsequent to the filing of plaintiffs’ complaint and ser¬ 
vice of the same upon Montgomery Building and Loan Asso¬ 
ciation that the Association had been dissolved by a decree 
of the District Court of the United States for the District 
of Columbia in re Dissolution of Montgomery Building and 
Loan Association, a corporation, Equity No. 66,434, under 
date of April 19, 1938: that Julius I. Peyser was the duly 
qualified and acting statutory Receiver of said Association 
and was distributing its funds subject to the order of the 
Court in said equity cause. Counsel for defendant then 
stated that since the Association had been dissolved and 
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therefore was not in a position to fulfil its part iof the 
subscription contracts theretofore entered into with the 
plaintiffs for full participating or Class C stock orj to de¬ 
liver the same to them, the Receiver of the Association was 
willing to treat and consider plaintiffs’ subscription con¬ 
tracts as having been rescinded; and also that in the ad¬ 
ministration proceeding wherein said Association had been 
dissolved a compromise agreement had been enterdd into 
between the Foundation Surplus Certificate group on the 
one hand and the Class “A”, “B”, “C” shareholders and 
depositors group on the other hand, which had bc^n ap¬ 
proved by the Court in said administration proceeding, and 
the Receiver was willing to offer plaintiffs the bene- 
77 fits inuring to Foundation Surplus Certificate! hold¬ 
ers who had accepted said compromise agreement. 
Counsel for plaintiffs however stated that plaintiffs had not 
accepted said compromise plan due to the fact tli^t the 
instant suit had been filed by them. (R. 163, 164) ; 

It is hereby agreed and stipulated by and between coun¬ 
sel representing the respective parties hereto that thd fore¬ 
going Statement of Evidence and annexed exhibits filed in 
this cause is a complete and accurate statement of all of 
the proceedings at the trial of the above entitled causd, and 
is the substance of all of the evidence adduced on behalf of 
the parties with the exceptions of Plaintiffs’ Exhibits 5 to 
6 inclusive, which with the exception of dates are identical 
with Plaintiff’s Exhibit 1; Defendant’s Exhibits 2 to;5 in¬ 
clusive, which with the exception of dates are identical with 
Defendant’s Exhibit 1; Defendant’s Exhibits 7 & 8, which 
with the exception of dates are identical with Defendant’s 
Exhibit 6: Defendant’s Exhibits 12 & 13, which the excep¬ 
tion of dates are identical with Defendant’s Exhibit 111; and 
Defendant’s Exhibits 17 to 23 inclusive, which with the ex¬ 
ception of dates are identical with Defendant’s Exhibit 16; 
and which are omitted by agreement of counsel to avoid 
duplications, or because the material parts thereof were 
testified thereto by some of the witnesses; and of objections 


I 
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entered by counsel for defendant and the rulings of the 
Court in the trial of said cause. 

March 29, 1940. 

JAMES M. EARNEST, 
Woodward Building, 
Washington, D. C., 

Attorney for Julius I. Pey¬ 
ser, Receiver, Montgomery 
Building & Loan Associa¬ 
tion. 

RICHARD L. MERRICK, 

FRED P. MYERS, By R.L.M. 
Woodward Building, 
Washington, D. C., 

Attorneys for Plaintiffs. 
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HUmtgiratm Umldfouj and Cnan Asanriatlnn 

INCORPORATED UNDER THE UWI OF THE DISTRICT OF COLUMBIA 
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^ FOUNDATION SURPLUS CERTIFICATE 


THIS IS TO CERTIFY that - vp^^A*A.^s T — ————= . - ■■ /*c an 

Investing Subscriber to —O riftrr trtV - i - shares of the full participating capital stock of the 

MONTGOMERY BUILDING AND LOAN ASSOCIATION OF WASHINGTON, D. C. 
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=*^dollars for and is therefore the owner of — — * Foundation Surplus Certificates of this 

Association issued and to be held, subject to its By-Laws, with said shares of the Association. 

The legal holder hereof shall be entitled to receive from die Surplus Fund of the Association 
the amount represented hereby, in cash or by credit on Pass Book, when the Surplus equals the amount 
of all outstanding Foundation Surplus Certificates; and thereafter shall be entitled to a full proportionate 
participation in the Surplus Fund; all in addition to the holder's right to also participate in the full net 
earnings of the Association through his share subscription. 

This certificate is not withdrawable but is transferable on the books of the Association in person 
or by attorney, upon surrender of this certificate properly endorsed. 

IN WITNESS WHEREOF, the Association has caused this certificate to be signed by it& duly 
authorized officers and its corporate seal to be hereon affixed at Washington, D. C., this /Ts* _ 

day of a A. D. . V // 





\ tti ; , 



■wnafiau 


JftEAC! 


J 1 / 




















mum 


die Foundation Surplus Certificates represented by the u dfi un Certifi c at e, bating oho by separate instru¬ 
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80 Plaintiff's r Exhibit No. 8 

Charter 
of 

Montgomery Saving’s and Loan Association 

Wo, the undersigned persons, being desirous of foijming 
an incorporated building association, all being citizens of 
the United States and all being residents of the District of 
Columbia, do herebv make, sign seal and acknowledge this 
certificate, in writing, under the provisions of section 687 
to section 700, both inclusive, being subchapter 7 of chapter 
XVIII of the Code of Laws for the District of Coluijnbia, 
and do hereby certify and state; | 

First. The corporate name of this company is Mont¬ 
gomery Savings and Loan Association and the purpose for 
which said company is incorporated is the accumulation of 
a capital in money to be derived from the savings and ac¬ 
cumulations of the members thereof and to loan the same 
as authorized and provided in said subchapter 7, above ijnen- 
tioned, of the Code of the District of Columbia, with; the 
powers and authority conferred by the provisions of ^said 
subchapter. 

Second. The term of the existance of said corpora¬ 
tion shall be perpetual. 

Third. The amount of the capital stock of the said cor¬ 
poration shall be Twenty-five Million ($25,000,000.00) Dol¬ 
lars, which said stock shall be divided into five hundred 
thousand shares of the par value of Fifty ($50.00) Dollars 
each. 

81 Fourth. The concerns of the corporation forjthe 
first year shall be managed by six trustees; said trus¬ 
tees for the first year are as follows: 

VERNE R. SULLIVAN ! 
EVERARD J. CARVER 
R. P. HAMMONS 
M. W. HATTON 
LAWRENCE R. LEEBY 
WAYNE C. EVANS 

i 

Fifth. The place in the District of Columbia in which 
operations of this corporation are to be carried on is Room 
No. 212 Colorado Building. 


i 
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In Testimony 'Whereof, we, the undersigned persons, 
have hereunto signed our names and affixed our seals this 
23rd day of March, A. D. 1932 at Washington, District of 


Columbia. 

VERNE R. SULLIVAN (Seal) 

EVERARD J. CARVER (Seal) 

R. P. HAMMONS (Seal) 

M. W. HATTON (Seal) 

LAWRENCE R. LEEBY (Seal) 

WAYNE C. EVANS (Seal) 


82 Plaintiffs’ Exhibit No. 8-A 

Certificate of change of Name 
of the 

Montgomery Savings and Loan Association, Inc. 

We, the President and Secretary of the Montgomery Sav¬ 
ings and Loan Association, a corporation organized and 
existing under the laws of the District of Columbia, do 
hereby certify that on the 11th day of July, 1932, the Board 
of Directors of said Corporation, by unanimous vote, 
passed a resolution declaring that it was advisable to 
change the name of said association from Montgomery 
Savings and Loan Association to Montgomery Building and 
Loan Association, and said directors called a meeting of the 
stockholders to take action thereon on the 11th day of July, 
1932, at two-thirty o'clock. P. M., at the offices of Walter 
A. Johnston, 213-216 Colorado Building, Washington, D. C., 
for the purpose of taking action thereon; that notice of such 
meeting was waived by all the stockholders of said corpora¬ 
tion in writing; that such meeting of the stockholders was 
held pursuant to said resolution on the lltli day of July, 
1932, and at such meeting, all the stockholders of said cor¬ 
poration having voting powers, voted in favor of said 
resolution and in favor of change of name of the Mont- 
gomerv Savings and Loan Association to Montgomery’ 
Building and Loan Association. 

(Corporate Seal) 

LAWRENCE R. LEEBY (Seal) 
President 

E. J. CARVER (Seal) 

Secretary 
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83 In Testimony 'Whereof, the said Montgomery Sav¬ 
ings and Loan Association, hath on the 11th day of 
July, A. I). l!)o2, caused these presents to be signed by* Law¬ 
rence R. Leeby, President, attested by E. J. Carver, Secre¬ 
tary, and its corporate seal to be affixed; and doth hlereby 
appoint the said Everard J. Carver its true and lawful At¬ 
torney in Fact to acknowledge and deliver these presents 
as its act and deed. 


MONTGOMERY SAYINGS AND LOAN 
ASSOCIATION 

By: LA WHENCE R. LEEBY j 

President. 

Attest: | 

E. J. CARVER 

Secretary j 


84 Plaintiffs’ Exhibit No. 8-B 

Certificate of Change of Par Value of Stock 

of the 


Montgomery Savings and Loan Association, Inc. ! 

n • o 7 

We, the President and Secretary of the Montgomery Sav- 
ings and Loan Association, a corporation organized land 
existing under the laws of the District of Columbia; do 
lierebv certify that on the 11th dav of Julv, 1932 the Board 
of Directors of said Corporation, by unanimous vote, parsed 
the following resolution; 

“Resolved, that the third section of the certificate of in¬ 
corporation of this corporation be changed to read as fol¬ 
lows: The amount of capital stock of the said corporation 
shall be Twenty-five Million Dollars ($25,000,000), which 
said stock shall be divided into Two Hundred Fifty Thou¬ 
sand (250,000) shares of par value of One Hundred ($1(00) 
Dollars each.” 

changing the par value of the stock of said corporation, (and 
called a meeting of the stockholders for the lltli day of 
July, 1932, at two thirty o'clock, P. M., at the officesj of 
Walter A. Johnston, 213-216 Colorado Building, Washing¬ 
ton, D. C-, for the purpose of taking action thereon; that 


! 

i 
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notice of such meeting was waived bv all the stockholders 
of said corporation in writing: that such meeting of the 
stockholders was held pursuant to said resolution on the 
11th day of July, 1932, and at such meeting of all the 
85 stockholders of said corporation having voting 
powers, voted in favor of said resolution and in fa¬ 
vor of change of the par value of the stock of this corpora¬ 
tion from Fifty ($50) Dollars to One Hundred ($100) Dol¬ 
lars as aforesaid. 

Witnessed cur hands & seals this lltli dav of Julv 1932. 

* * 

(Corporate Seal) 

LAWRENCE R. LEEBY 
President 


E. J. CARVER (Seal) 

Secretary 

S6 Plaintiff's Exhibit 10. 

This Contract, made this 26th dav of Julv, 1933, bv and 
between the Montgomery Building and Loan Association, 
a corporation under the laws of the District of Columbia, 
having its offices at 913 15th Street. X. W., Citv of Wash- 
ington, District of Columbia, party of the tirst part, and 
Everard J. Carver, party of the second part. 

Whereas, the party of the second part is experienced in 
the operation of Building and Loan Associations and the 
selling of stock of such Associations; and, 

Whereas, it is the desire of the parties hereto to enter 
into an agreement for the sale of stock in said Building 
Association by the party of the second part and to secure 
his assistance and cooperation in promoting the business 
of the party of the first part: 

Xow, Therefore, This Agreement Witnesseth, that for 
and in consideration of the sum of One Dollar ($1.00) by 
each party to the other paid, and for other good and valu¬ 
able considerations, and the mutual covenants and agree¬ 
ments herein contained, the said party of the first part 
hereby employs the party of the second part and the party 
of the second part hereby accepts said employment sub¬ 
ject to tin* following terms and conditions to be performed 
by each of the parties hereto: 
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1. The ])arty of tlie first part hereby authorizes the party 
of the second part to sell for its account and in its bbhalf 
the unsold part of its authorized shares of stock, \yhich 
said shares shall be sold either tor cash or by subscription 
on authorized monthly payments, at the full par value of 
One Hundred ($100.00) Dollars per share, plus a premium 
or membership fee of Three ($3.00) Dollars per share. ! 

2. The party of the first part further agrees that jsaid 
party of the second part shall be its sole and exclusive!rep¬ 
resentative 1 or agent, for the purpose of selling the afore¬ 
said stock, such selling to be conducted by the party 

87 of the second part in person or by and in connection 
with such salesmen or persons as he may employ for 
said purpose, which salesmen or persons so employed jjdiall 
be the employees of the party of the second part only I and 
shall be subject to the approval of the party of the [first 
part, but under the supervision and direction of said party 
of the second part, and for their acts and representations 
the said party of the second part shall be responsible to 
the party of the first part in the manner and to the extent 
hereinafter provided. 

3. The party of the first part agrees to provide an ojffice 
in the City of "Washington, District of Columbia, the rental 
of which said office and furnishing of light and telephone 
service therein shall be borne by both parties in the pro¬ 
portion to be agreed upon between them; all toll calls kind 
calls not made upon the business of the association shall 
be charged to and paid by the party of the second part. ; 

4. The party of tin* second part agrees to furnish suitable 
employees for the conduct of said office during business 
hours, one of whom shall act as assistant secretary of said 
Association, or cashier, and to perform such clerical Ser¬ 
vices as are ret pi i red for said Building Association, as well 
as for the party of the second part; the salary of said Em¬ 
ployee shall be paid by the party of the second part, and 
she shall furnish, at cost of Building Association, a bbnd 
to the said Building Association in the sum of Two Thou¬ 
sand ($2,000.1)0) Dollars, or such sum as the party of [the 
first part may require, for the faithful performance of her 
services to the Association, including the accounting for 
all moneys and properties entrusted to her or collected! by 
her for the Association. 
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5. The party of the second part further agrees that he 
will act as the Secretary and exercise supervision over all 
books necessary to be kept by said Association, and that he 
will furnish to said Association, at its cost, a bond in the 
penal sum of Ten Thousand ($10,000.00) Dollars, or such 

sum as the party of the first part may require for 
88 the faithful performance of his duties as such Sec- 
retarv, without anv charge of salarv for his ser- 

vices. 

6. The party of the second part further agrees that he 

will sell or cause to be sold, commencing from the 

date of this contract, a minimum of Two Hundred (200) 
Shares of stock per month, and that during the said period, 
he will provide and maintain four or more salesmen, ex¬ 
perienced and qualified in the sale of such stock, said sales¬ 
men to be paid by the party of the second part. 

7. It is further agreed that the said Carver shall furnish 
and pay the expense and cost of all circulars and newspaper 
advertisements, and that the said Building Association will 
provide and furnish all pass books, application blanks and 
forms, stock certificates, membership certificates, and other 
books, records and forms required in the conduct of the af¬ 
fairs of said Building Association; that the expense of any 
branch office or offices which may be opened by said Asso¬ 
ciation in the State of Maryland shall be at the expense of 
said Association, but any branch office or sales office in the 
District of Columbia shall be at the cost and expense of the 
party of the second part and party of the first part in such 
proportion as they shall agree. 

8. It is further understood and agreed that all circulars, 
advertising matter, or sales literature shall be submitted 
to and approved by the said Building Association before 
issue or publication of the same, and that the said party 
of the second part or any person employed by him shall 
not be authorized to vary the standard form of application 
or contract or make any material representation with rela¬ 
tion thereto which is not, or has not been authorized bv the 

* 

party of the first part. 

9. It is agreed that as compensation for all services and 
expenses to be incurred by or charged to the said party of 
the second part, including the compensation of any persons 
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employed by him, the said party of the secoiujl part 

89 shall he paid by the party of the first part the sum 
of Two Dollars and Seventy-live Cents ($2.75) per 

share out of the premium or membership fee of Three Dol¬ 
lars ($3.00) per share which must be collected by him on 
the sale of each share of stock sold; that a daily statement 
of sales, collections and business transacted shall be jmade 
by the party of the second part to the President or to the 
person designated for the purpose by the said Pudding As¬ 
sociation, and all moneys collected by said party of the sec¬ 
ond part shall be accounted for and delivered to said Pudd¬ 
ing Association with such daily report and settlement.! 

10. It is further agreed that on Friday of each week* dur¬ 
ing the continuance of this agreement, the said payment of 
Two Dollars and Seventy-live Cents ($2.75) per shave on 
all shares of stock sold by the said party of the secondjpart 
shall be made and delivered to the said party of the second 
part, and immediately upon such payment, said parry of 
the second part shall deliver to and deposit with said Asso¬ 
ciation the sum of Ten ('cuts (10c) per share, represented 
by such payment to be accumulated and held by said Asso¬ 
ciation in a trust fund, as hereinafter provided; a deposit 
account in the books of said Association shall be opened in 
the name of the party of the second part, to be evidenced by 
a pass book upon which said, deposits shall be credited by 
the President to said party of the second part, and said 
Building Association will pay at its regular dividend pc- 
rods interest at the rate of six per cent (6/£) on the|bal¬ 
ances in said deposit account. 

11. Il is further agreed that said trust fund provided in 
the preceding paragraph shall be held by the said Associa¬ 
tion throughout the continuance of this contract and for a 
period of ninety days thereafter: that said fund shall be 
as security to reimburse said Association for any refunds 
it may be required to make on account of any stock shies 
induced by any misrepresentation of the party of the sec¬ 
ond part or any of lus agents, or for any loss occasioned 
said Association by reason of any defalcation on the part 

of said party of the second part or of any salesman 

90 employed by him; it is further agreed that in |the 
event said party of the second part should volun¬ 
tarily abandon and fail to perform this contract, whatever 
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balance remains in said trust fund shall be retained by the 
said Building Association as liquidated damages on ac¬ 
count thereof. 

12. It is further agreed that should it be necessary to re¬ 
fund any amount claimed !>y reason of an alleged misrepre¬ 
sentation on the part of said party of the second part or of 
anv of his salesmen, satisfactory evidence shall first be sub- 
mitted to said party of the second part to establish such 
misrepresentation, and any subscription obtained by the 
party of the second part of any salesman acting for him. 
by misrepresentation, when made known to the party of 
the second part, shall be taken care of and refund of the 
amount paid thereof shall be made by the party of the 
second part to the party of the lirst part, and said subscrip¬ 
tion cancelled by said party of the second part: and in the 
event of such refund, said party of the second part shall 
have the privilege of reselling any shares refunded; it is 
further understood that the amount to be charged against 
said trust fund, in tin* event of any such refund, shall be 
the actual amount received by the said party of the second 
part from the sale of the shares so refunded. 

13. It is further understood and agreed that this con¬ 
tract shall extend for a period of two years from the date 
hereof, unless extended by agreement of parties, or same 
may be cancelled by mutual agreement of parties. 

14. It is further understood and agreed that each of the 
parties hereto shall have access to all books and records 
pertaining to tin* business of this contract during the usual 
business hours of anv dav during the continuance of this 
agreement. 

If). It is further understood and agreed that should the 
party of the second part desire to purchase or underwrite 
any portion or all of tin* then unsold shares of stock of said 
party of the lirst part, at any time during the life 
91 of this agreement, the said party of the second part 
shall have the right to purchase such stock and to 
make payment for the same by note or other evidence of 
payment, acceptable to party of the lirst part, which note 
or other evidence of payment will, when accepted by party 
of the first part, constitute a bona fide sale of said shares 
of stock covered thereby, provided that said shares will 
only be issued by the direction of the said party of the sec- 
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one! part and upon satisfactory settlement with the* said 
Building Association for anv amounts due on said nbte or 
the securing of the same in a manner satisfactory to and 
accepted by the said Building Association, and none of said 
stock so purchased shall he sold by said party of the sbeond 
part at less than the par value thereof. 

In Witness Whereof, the parties hereto have set jtheir 

hands and seals. i 

I 

MONTGOMERY BUILDING AND LOAN 
ASSOCIATION i 

By: WALTER A. JOIINSTON (Seal) 

President 

Attest: 

CARL W. MARKHAM (Seal) j 

Treasurer 

EVERARD J. CARVER (Seal) 

Everard J. Carver 


Defendant's Exhibit 1 
(Defendant’s Exhibit 4 for identification) 
The Montgomerv Building & Loan Association 


Washington, D. C. 


Date Oct 5, 19|35 


I hereby subscribe for JO shares of the Participating (cap¬ 
ital stock of The Montgomery Building & Loan Association 
and agree to pay the surplus premium of $3.00 per share 
on said stock, which entitles me to Participation in the (sur¬ 
plus earnings, also the privilege of depositing 50 cents! per 
month or more for each share until the said deposits] to¬ 
gether with such dividends as may be credited to said stjock, 
shall total the sum of $100.00 per share. 

It is understood that I have the privilege of withdrawing 
all or any part of the deposits made on account hereof,! ex¬ 
cepting the surplus premium, which is not subject to With¬ 
drawal, but may be transferred. 

No person has authority to change or alter the termfc of 
this subscription or bind the Association to any statement 
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not contained in this subscription or the printed circulars 
issued by the Association. 

Name NICHOLAS T. VOLSK 
2637 Military Road 

Witness Anthonv Address Cherrvdale, Ya. 

Cash 

93 Defendant’s Exhibit 6. 

(Defendant's Exhibit 10 for identification) 

Date October 7,1935 

This certifies that in compliance with my application for 
purchase of —30— shares in the Montgomery Building & 
Loan Ass’n, I have this dav received mv Montgomery 
Building & Loan Ass hi Pass Book and Certificate No. 1517. 
The privileges and conditions of said contract are in full 
accord with mv understanding of the Montgomery Building 
& Loan Ass'n Plan which 1 have endorsed. 

Name N. T. VOLSK 

Address 2637 Militarv Road 

•> 

Witness Anthony Cherrvdale, Ya. 

94 Defendant’s Exhibit 0. 

(Defendant's Exhibit 2 for identification) 


Date April 7 - 1936. 


This certifies that in compliance with my application for 
purchase of 100 shares in the Montgomery Building & Loan 
Ass’n., I have this dav received mv Montgomery Building 


& Loan Ass'n. Pass Book and Certificate No. 23S3. 


privileges and conditions of said contract are in full accord 
with my understanding of the Montgomery Building 
Loan Ass'n. Plan which 1 have endorsed. 


Name HELEN VOLSK 

Address 2637 Militarv Road 


Witness G E Koplin Jr. 
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95 Defendant’s Exhibit 10. 

(Defendant’s Exhibit 1 for identification) 

Date April 7, 1936. 

This certifies that in compliance with my application for 
purchase of 30 shares in the Montgomery Building & Loan 
Ass’n., I have this day received my Montgomery Building 
& Loan Ass’n. Pass Book and Certificate No. 23841 The 
privileges and conditions of said contract are in fjnll ac¬ 
cord with my understanding of the Montgomery Building 
& Loan Ass’n. Plan which 1 have endorsed. 

Name N. T. VOLSK j 

Address 2637 Military Road 

•M 

Witness G E KOPL1N JR. j 

96 Defendant’s Exhibit 11. ! 

i 

October 8, 1935 
Mr. Nicholas T. Volsk 

2637 Militarv Road j 

Oherrydale, Virginia 

Dear Mr. Volsk: 

i 

We wish to thank you for your subscription for : sixty 
shares in the Montgomery Building and Loan Association, 
together with an initial payment of $95.00, leaving a bal¬ 
ance due of $85.00. When this amount lias been received, 
your pass book and Surplus Certificate will be delivered to 
you. This account which is hereby acknowledged, together 
with others like it, will make this Association a real home 
building force in the community. We serve both 'Washing¬ 
ton and its suburbs. 

! 

Any funds deposited on your pass book, together with divi¬ 
dends declared are withdrawable at any time as provided 
in the By-Laws. The Surplus Certificate is your invest¬ 
ment in the Association and is not withdrawable, but may 
be sold or transferred by you at any time at your option. 

Our Association has shown a very rapid growth in assets, 
gaining over one hundred per cent during the present year. 
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You ns a charter member can aid greatlv bv making regu- 
lar monthly deposits and extending an invitation to your 
friends to save with us. 

A verv careful survcv and investigation of present con- 
ditions disclose the fact that well managed Building and 
Loan Associations in the District of Columbia have enjoyed 
a phenomenal growth with absolute safety and paid a good 
return to their members in the form of dividends. 

Please feel free to call at our office at any time and avail 
yourself of the many privileges we have to offer. 

Verv trulv vours, 

MONTGOMERY BUILDING & LOAN ASS’N. 
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Secretary 

Defendant's Exhibit 1L 


Montgomery Building and Loan Association 


Under Supervision of the 

Comptroller of the Currency of the 

United States Treasure 

* 


Phone National 60S9 


913 15th Street, N. V. 
Washington, D. C. 


Montgomery Building and Loan Association 
Washington, D. C. 


Financial Statement 
January 31st, 1937 
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Assets 


Liabilities | 

Cash on Hand ....$ 

5,787.39 

Notes Payable $ 3l|,000.00 

Loans on Mortgages 660,366.44 

• 

Loans on Members 

Shares . 

4,488.59 

Amount paid in 

Accrued Interest 


by Share- 

Receivable. 

6,324.58 

holders. 632^350.62 

Furniture and i 

Fixtures . 

2,448.57 

j 

Accounts 


Surplus and 

Receivable. 

25.00 

Reserves . . . 16jl99.20 

Advances (Appraisal 

Fees, etc.). 

109.25 

I 


$679,549.82 $679,(549.82 


A monthly item for savings belongs 
in every family and personal budget 
and the time to began is NOW! 


Money Deposited in the Montgomery Building andjLoan 
Association is loaned onlv on First Mortgages on Homes 
“SAVE AND GROW WITH US” 

i 

98 Defendant’s Exhibit 14. 

Page 2. | 

Officers and Directors i 


Joseph R. Little, President- 
Attorney 

i 

Dr. Charles J. Demas, Vice-President I 

Physician 

! 

Charles W. G. Brett, Treasurer 

Census Bureau j 

j 

Howard W. Sharpe 
P. W. Sharpe Co. 

Clarendon, Va. 

i 
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Dr. James W. Bonbrest 
Physiotherapist 

Richard U. Bashor 
Media Research Bureau 


Rosamond A. Hunt, Assistant Treasurer 

George E. Koplin, Jr., Assistant Secretary 

99 Defendant’s Exhibit 15. 

Montgomery Building and Loan Association 
Of Washington, D. C. 


Rules and Regulations 

1. Our monev is loaned only on real estate security, and 
on stock of the Association at 90% of the value of its stock. 

2. This real estate is appraised by experts experienced in 
real estate values. 

3. Fire insurance policies are required on all buildings, 
with the loss, if any, payable to our Company as its mort¬ 
gage interest may appear. 

4. Xo money is loaned on personal securities of any kind, 
and hence opportunities for loss are reduced to a minimum. 

5. Our officers are properly bonded for faithful perform¬ 
ance of their duties. Our receipts and expenditures are 
carefully audited. 

0. All dealings with this Company are strictly confiden¬ 
tial, and no information, not even the existence of an ac¬ 
count, is given to others. 

7. Members are credited with earnings January 1st and 
duly 1st. 

8. Payments received on pass-books prior to the 20th of 
the month will draw interest as of the first. 


Installment Share 
Pass Book 


Only for Members Holding Foundation 
Surplus Certificates 
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Montgomery Building and Loan Association, Iiic. 

913 15th St., N. W. I 

Washington, D. C. i 


Under U. S. Government Supervision 
Profits Declared and Dividends Credited Semi-Annually 


Money Loaned on First Mortgages on Real Estate 


100 


Account 

Number 


Defendant’s Exhibit 15 
Page 2. 

Deposit 

1519 Number 30 & Suggested 
1517 of Shares 30 Monthly 


115.00 


Name 

Nicholas T. Volsk 




Address 2015 Key Blvd. 


i 




Arlington, Va. 


I 

No writing 

in this book except by an 

authorized Officer or 




Teller of the Association. 

| 






Deposits 


Year 

Date Initials 

Withdrawals 

& Dividends Balance 

1935 

Oct. 

7 

K 


105.00 

105.00 


i i 

7 

K 

83.72 


21.28 


Dec. 

31 

K 


.32 

21.60 

1936 

Mar. 

23 

IC 

21.59 


! .01 


Apr. 

15 

K 


80.00 

80.01 


u 

21 

K 


100.00' 

180.01 


May 

16 

M 


70.00 

230.01 



27 

M 

115.00 


135.01 


June 

15 

K 


80.41 

215.45 


<< 

18 

K 

30.00 


185.45 


Nov. 

23 

K 

135.00 


50.45 


Jan. 

6 

K 

20.00 


30.45 


June 

30 

K 

Div 

2.57 

30.02 


Dec. 

21 

K 

Div 

3.58 

36.60 

1937 

Jan. 

14 

K 

5.00 


3}.60 

1937 

Feb. 

4 

K 

30.00 


1.60 


May 

5 

K 


46.00 

4t.60 


June 

5 

K 

27.60 


20.00 



28 

S 

10.00 


10.00 


July 

7 

K 

Div 

.40 

10.40 


ce 

7 

K 

10.40 


-0- 
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101 Defendant’s Exhibit 15. 

Page 3. 

Montgomery Building and Loan Association, Inc. 

C • O 7 


No. 1517 & 1519 


This certifies, That Nicholas T. Volsk of Washington, D. C. 
is a member of the Montgomery Building and Loan Asso¬ 
ciation, Inc., and is the owner of 30 & 30 shares of stock 
therein, the value of which at any time may lie determined 

l)v reference to the books of the Association. Said shares 
• 

are regulated and controlled bv the Constitution and Bv- 
Laws of said Association, and may be transferred only at 
the Association office. 

GEO. E. KOPLIN, JR. 

Asst. Secretary 

Washington, D. 0., 10/7, 1935. 

102 Defendant’s Exhibit 16. 

Acc’t No. 1517 Washington, D. C., October 7, 1935. 

Received of 


The Montgomery Building & Loan Ass’n. 

The Sum of Eighty Three dollars and 72 cents Dollars $83.72 


Charge to Mv Account 

•T’ ft 


Signature N. T. VOLSK 
Present Address 2637 Military Road 

Cherrydale, Va. 


Withdrawal Ticket 
must be accompanied by 
pass book 


103 Statement of Points on Which Appellant 
Intends to Rely on His Appeal 

Filed March 22 1940 


# • * 

The following are the points on which appellant will rely 
on his appeal: 

1. The Court erred in holding that at the time plaintiffs 
and Montgomery Building & Loan Association entered into 
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any of the contracts in issue that Weldon Anthony was a 
sub-agent of one Everard J. Carver, who had been em¬ 
ployed by Montgomery Building & Loan Association tjo sell 
its capital stock under a written contract dated July 26, 


2. The Court erred in holding that defendant made any 

false representations to plaintiffs, or either of them, in pro¬ 
curing subscriptions to any of its stock, or in connection 
with anv investments made with it bv plaintiffs, or either 
of them. I 

3. The Court erred in holding that even after plaintiffs’ 
initial investment of October 5, 1935, as reflected in Plain¬ 
tiffs’ Exhibit No. 1 that plaintiffs, or either of them, made 
subsequent subscriptions to defendant under any misap¬ 
prehension as to the nature of the transaction or in reliance 
upon any false representation of defendant. 

4. The Court erred in holding that defendant Everard J. 

Carver represented to plaintiff Nicholas T. Volsk 
104 that all money advanced by said plaintiff to defen¬ 
dant would be invested by it in first mortgage^, or 
in anv event that defendant was bound bv anv such alleged 
representation. 

5. The Court erred in holding that defendant in any event 

would be liable to plaintiffs, or either of them, in a!sum 
in excess of Twenty-five Cents (25< 4 ) of each Three Dollar 
($3.00) surplus premium paid by plaintiffs. j 

6. The Court erred in holding that plaintiff Nicholas T. 
Volsk was only an investing subscriber and had not jsub- 
scribcd for any shares of stock of defendant. 

7. The Court erred in holding that plaintiff Xicliolajs T. 
Volsk relied upon any alleged false representations of| Ev¬ 
erard J. Carver and except for such alleged false represen¬ 
tations would not have entered into the contracts in issijie. 


8. The Court erred in holding that the whole tranjsac- 
tions between plaintiffs and defendant were fraudulent in 
nature. 


9. The Court erred in holding that plaintiffs were; en¬ 
titled to rescind their contracts in issue or any of the same, 


in whole or in part after dissolution proceedings of defen¬ 
dant, Montgomery Building & Loan Association had been 


instituted. 
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10. The Court erred in holding the plaintiffs, or either 
of them, was entitled to any relief against Julius I. Peyser, 
Statutory .Receiver of defendant Montgomery Building & 
Loan Association, which has been dissolved by decree of the 
District Court of the United States for the District of Co¬ 
lumbia entered on April .19, 1938, in Equitv Proceeding Xo. 
66,434. 

11. The Court’s Findings of Fact are contrary to the evi- 
dence. 

12. The Court’s Findings of Fact are contrary to the 
weight of the evidence. 

13. The Court’s Conclusions of Law are contrary to the 

law applicable to the case. 

105 14. There is not sufficient evidence to support the 
Court’s Findings of Fact which are in issue in the 

case. 

15. There is not sufficient evidence to support the Court’s 
Conclusions of Law. 

16. The Court erred in granting judgment in favor of 
plaintiffs, or either of them. 

17. And other points apparent of record. 

JAMES M EARNEST 
Attorney for Appellant. 

106 Defendant's Designation of Record for 

Transcript on Appeal 

Filed March 22 1940 
# # # 

To the Clerk of the Court: 

In preparing the Transcript of Record on appeal herein 
you will please include the following: 

1. Amended Complaint of Plaintiffs, including Stipula¬ 
tion that Answer to Original Complaint shall Apply to 
Amended Complaint. 

2. Answer of Defendant Montgomery Building & Loan 
Association to Complaint. 

3. Memo: Case Calendared for Trial. 

4. Memorandum Opinion of Mr. Justice Bailey. 

5. Findings of Fact and Conclusions of Law. 

6. Judgment of Mr. Justice Bailev entered on January 
12, 1940. 
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7. Memo: Notice of Appeal. 

8. Memo: Filing 1 and approval of supersedeas bondj, 

9. Order Extending Time for filing the record on appeal 
and docketing the action in the United States Court of Ap¬ 
peals for the District of Columbia. 

10. Statement of Evidence in narrative form and annexed 
exhibits. 

11. Statement of Points on which Appellant Intends to 
Rely on his Appeal. 

107 12. This Designation. 

(s) JAMES M EARNEST 

Attorney for Appellant. \ 

Service of a copy of the foregoing Designation of Record 
on Appeal is hereby acknowledged this 21st day of M&reh, 
1040, and it is hereby stipulated and agreed that appejllees 
have no amendments to make thereto and that the foregoing 
shall constitute the Designation of Record for Transcript on 
appeal. 

(s) RICHARD L MERRICK j 
Attorney for Appellees. 

108 District Court of the United States j 

For the District of Columbia 

United States of America, j 

District of Columbia , $$: 

I, Charles E. Stewart, Clerk of the District Court of j the 
United States for the District of Columbia, liercbv centifv 
the foregoing pages numbered from 1 to 107, both inclu¬ 
sive, to be a true and correct transcript of the record,; ac¬ 
cording to directions of counsel herein filed, copy of wljiich 
is made part of this transcript, in cause No. 66115 in 
Equity, wherein Nicholas T. Volsk, ct al., are Plaintiffs jind 
Montgomery Building and Loan Association, a corporation, 
is Defendant, as the same remains upon the files and of 
record in said Court. 
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Iii Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 1st day of April, 1940. 

CHARLES E. STEWART, 
(Seal) Clerk , 

By H B DERTZBAUGH, 

Assistant Clerk. 

Endorsed on Cover: No. 7049. Julius I. Peyser, Re¬ 
ceiver &c., Appellant, vs. Nicholas T. Volsk et al. United 
States Court of Appeals for the District of Columbia Filed 
Apr 1 - 1940. Joseph W. Stewart, Clerk. 
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<Bniteb States Court of Appeals 

FOH THE DISTRICT OF COLUMBIA. 


April Term. 1940. 


Xo. 7649. 


«J ri.iI's L. Peyser, Receiver, Montgomery Butldi|ng 
and Loan Association, a (Corporation. Appellant j 

v. i 

i 

Xu ’UOLAS r l\ VoLSK AND HELEN VoLSK, AN INFANT, BY 
Xichoi.as, T. \’olsk. IIer Father and Xext Friend, 
A ppcllcca. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. j 

i 

i 

Tin* plaint iff Xicholas T. Volsk, individually, and as 
tin* father and next friend of the plaintiff Helen Volsk, 
his infant daughter, filed a complaint in the lowbr 
Court against Montgomery Building and Loan Asso¬ 
ciation, a corporation, seeking: (1) the rescission of 
live Subscription Agreements executed by him for 


certain stock of the Association; (2) the rescission or 
cancellation of six Membership Fee, or Foundation 
Surplus Certificates issued by the Association to plain¬ 
tiffs; and (3) a money judgment in the sum of $900 for 
the moneys paid to the Association for said Member¬ 
ship Fee, or Foundation Surplus Certificates. Plain¬ 
tiff Nicholas T. Volsk over a period of time executed 
the five separate Subscription Agreements for a total 
of 300 shares of Class (’ or Full participating Capital 
Stock of the Association. In and by each of said Sub¬ 
scription Agreements said plaintiff agreed to pay, and 
did in fact pay to the Association, a Membership Fee, 
or Surplus Premium of $3.00 for each of the 300 shares 
of the Association's ('lass C or Full participating Cap¬ 
ital Stock, or a total of $900; and as evidence of such 
payment the Association issued to plaintiffs six Mem¬ 
bership Fee, or Foundation Surplus Certificates. Plain¬ 
tiffs allege that they were induced to enter into the 
transactions with the Association by reason of the 
false representations of the Association's agent, one 
Weldon Anthony. (R. 1-5) 

in the Association’s answer to the complaint it al¬ 
leges that it is without knowledge, or information suf¬ 
ficient to form a belief as to the representations alleged 
to have been made by the said Weldon Anthony; it 
denies that it ever authorized the alleged agent to 
make any of said representations; and alleges that it 
had never ratified, confirmed, or approved the same 
in any manner. It further alleges that plaintiff Nich¬ 
olas T. Volsk duly subscribed over different periods of 
times for 300 shares of its ('lass (’ or Full Participat¬ 
ing Stock; that in accordance with the terms of the 
Subscription Agreements said plaintiff paid to it the 
Membership Fee, or Surplus Premium of $3.00 for 
each share of stock subscribed to; that as evidence of 
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the payment of Membership Fees, or Surplus Pre¬ 
miums it issued and delivered to said plaintiff and he 
receipted for and accepted from it six Membership F!ee, 
or Foundation Surplus Certificates; that in accordance 
with the terms of said Subscription Agreements it ljad 
fully performed all of the things agreed by it to.be 
done in the premises and was not in default thereun¬ 
der, nor was it in default under said Certificates; and 
it denies that the plaintiffs, or either of them, are en¬ 
titled to the relief sought. Lastly, the Association jal- 
leges that plaintiffs made no complaint to it until the 
summer of 1937, took no action to cancel or set aside 
the contracts and agreements with it until the filing 
of the instant complaint; and since plaintiffs remained 
silent, and accepted the rights and benefits due thbin 
under the Subscription Agreements, the said Certifi- 
icates, and Pass Book issued to them in conjunction 
therewith, they are guilty of laches. (R. 6-9) I 

After the case had been calendared for trial, the As¬ 
sociation was dissolved by a decree of the District 
Court of the United States for the District of Colum¬ 
bia, In re: Dissolution of Montgomery Building atid 
Loan Association, a corporation, Equity No. 66,434, 
under date of April 19, 1938; and .Julius 1. Peyser was 
appointed Statutory Receiver. An appearance on his 
behalf was entered in the proceeding in the lowjer 
Court. (R. 58) 

The case came on for hearing without a jury before 
Mr. Justice Bailey. The Receiver conceded that sin<.*e 
the Association had been dissolved and therefore was 
not in a position to fulfil its part of said Subscription 
Contracts that he was willing to treat and consider 
plaintiffs' Subscription Contracts for Class C or Full 
Participating Capital Stock of the Association as hay¬ 
ing been rescinded. (R. 58, 59) 
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At tin* conclusion of tlu* evidence the Court made 
Findings of Fact and Conclusions of Law (R. 11) in 
pursuance of which a final judgment was entered can¬ 
celing and rescinding the Foundation Surplus Cer¬ 
tificates issued to plaintiffs; and awarding a judgment 
in their favor against the Association in the sum of 
$900, together with interest thereon from the date of 
payment being the full amount paid by plaintiff Nich¬ 
olas T. Yolsk as Membership Fees, or Surplus Pre¬ 
miums and evidenced by >aid Foundation Surplus Cer¬ 
tificates. (R. Id, 14) Jurisdiction in the lower Court 
is based on the Act of March 3, 1901, 31 Stat. 1202, c. 
s:>4, secs. (>1, sr> : 1929 1). C. Code, Title 18, c. 3, secs. 41, 
43, 44 and 101. 

The grounds of the decision rendered by Mr. Justice 
Bailey are: (1) that the said Anthony was a sub-agent 
of Fverard J. Carver, who had been employed by the 
Association to sell its stock, and as far as representa¬ 
tions of fact made bv said Anthonv in obtaining sub- 
scriptions to stock were concerned the Association was 
bound; (2) that said Carver represented to plaintiff 
that money adrauccd by him would be invested in first 
mortgages, whereas he knew that the Three Dollars 
($3.00) per share designated in the Subscription 
Agreements as surplus premium would not be used 
for that purpose and that the Association would only 
receive twenty-five cents of each Three Dollar ($3.00) 
Surplus Premium; (3) that the representations of said 
Carver as to the soundness of the investment were 
clearly untrue; and (4) as indicating the fraudulent 
nature of the whole transaction were the misleading 
language of the Foundation Surplus Certificates and 
especially of tlu* Pass Book, the latter of which stated 
that the owner was the “owner of — shares of stock" 




whereas lie was apparently only an “investing; sub¬ 
scriber”. (R.10) | 

Notice of appeal by the Receiver was filed (R. 14) 
and subsequently a supersedeas bond for $2,000j.00 
was approved and filed. (R. 15) Jurisdiction in this 
(’ourt is conferred by Act of March 3, 1901, 3 Stat. 


1225, c. S54, sec. 220; 1929 I). <’. ('ode. Title 18, sec. £6. 


STATEMENT OF THE CASE. 


The said Association, Montgomery Building' aiid 
Loan Association, a corporation, defendant below, wias 
incorporated in the District of Columbia on March £3, 
1932, under tin* name of Montgomery Savings and 
Loan Association, in pursuance to sec. GST-700, siib- 
chapter 7, c. XVIII, 1924 I). C. Code. The purpose for 
which said company was incorporated was the accu¬ 
mulation of capital in money to be derived from the 
savings and accumulations of the members thereojf: 
and to loan the same as authorized and provided in 
said sub-chapter 7 of the D. C. (’ode, with the powers 
and authority conferred therein. The amount of the 
capital stock of said corporation was $25,000,000, which 
was divided into 500,000 shares of the par value of 
Fifty Dollars ($50.00). (R. 65) 

On July 11, 1932, the name of said Association w;js 
changed from Montgomery Savings and Loans Asso¬ 
ciation, Inc., to Montgomery Building and Loan As¬ 
sociation; and the par value of its stock was changed 
from Fifty Dollars ($50.00) to One Hundred Dollars 
($100.00) a share. (R. 67, 68) i 


The By-Laws of said Association provide that the 
stock of the Association was to be issued in three 
classes to be known as Savings Stock, Full Paid Stoclj, 





6 


and Participating Stock, said classes to be designated 
as “A”, “B”, and “("’ respectively. (R. 42) 

The By-Laws of said Association also provide (1) 
that (’lass A stock shall be issued in any amount sub¬ 
scribed by the stockholder and accepted by the Asso¬ 
ciation and upon the same the semi-annual dividend is 
not to exceed the rate of five per cent per annum from 
date of issue, and shall be paid to stockholders of rec¬ 
ord on June JO and December 21 of each year: that 

the amount of said stock mav be withdrawn bv the 

» • 

holder thereof upon surrender of his Pass Book prop¬ 
erly endorsed, subject to the provisions of the By-Laws 
as to notice of withdrawal and the manner of pay¬ 
ment: (2) that ('lass B or Full Paid Stock shall be 
issued upon a form to be approved by the Board of 
Directors to persons desiring to invest a fixed amount 
for a term of not less than three years, and holders of 
the stock shall be entitled to interest at the rate of 
five per cent per annum, payable at semi-annual pe¬ 
riods; that if said stock shall be withdrawn before 
three years the holders shall be entitled to interest 
at the rate of four per cent at semi-annual periods; 
(3) that Class C or Participating Stock may hr either 
paid in full or paid in install meats at a rate not less 
than fifty cents (~>oc) per month per share and shall be 
entitled to dividends as declared by the Hoard of Di¬ 
rectors. (R. 42, 43) The provision with respect to 
the issuance of ('lass (' or Participating Stock was 
cancelled on May 26, 1936 (R. 42, 43), but this was sub¬ 
sequent to the transactions of the plaintiffs herein 
complained of. (R. 3) 

The By-Laws of the Association likewise provide 
that all Stock ('ertificates shall be upon forms to be 
approved by the Board of Directors, and signed by 
the President or Vice-President and Secretary, with 
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I 

the corporate seal affixed; that each subscriber! to 
stock other than Class B stock shall reccin' a Pass 

i 

Book wherein all payments and dividend credits and 
icithd ra teals shall be ode red, and all subscribers shall 
be reyarded as stockholders and entitled to all of the 
privileges of stockholders to the extent of the pet 
amount of the credits shown on the books of the Asso¬ 
ciation; that at the request of subscribers Class B or 
Full Paid Certificates shall be issued for new shares 
paid ill full by application of the aggregate credit jon 
the Pass Book to a portion of the shares subscribed, 
any fractional balance remaining to be applied on Ijhe 
purchase of the remaining portions of stock sub¬ 
scribed. (R. 43) i 

With respect to subscription of stock the Bv-Lawsjof 
said Association provide that all subscribers to Cl(\ss 
C or Participating Stock shall pay a membership fee 
of Three Dollars ($3.00) per share , either in cash at 
the time of subscription or in monthly payments Ex¬ 
tending over a period of not more than tiro years . 
which membership fee shall be evidenced by a mem¬ 
bership certificate in a form to be approved by the 
Association. and signed by the President or \Sce- 
President and Secretary . with the corporate seal rtf- 
fixed, but no such certificate shall be issued to the sub¬ 
scriber until the membership fee is fully paid and in 
ease of any withdrawals by members prior to the com¬ 
pletion of said membership fee payment any balance 
re maiming unpaid of any membership fee shall be de¬ 
ducted from the amount of any withdrawal; and that 
holders of membership certificates shall be entitled to 
share in the surplus profits of the Association aft<\r 
the payment of all dividends in proportion to the nurh- 
her of shares represented by said certificates and dis¬ 
tribution of such profit to such holder may be mad\< 
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from time to time as authorized by the Hoard of Di¬ 
rectors. (R. 43, 44) 

On July 26, 1933, tlio said Association entered into 
a written contract with one Everard .7". Carver for the 
sale of all of its stock. (R. 68) The contract provides 
said Carver shall he the sole and exclnsire representa- 
tire or agent of the Association in the sale of the un¬ 
sold part of its authorized shares of stock, which said 
shares were to be sold either for cash or by subscrip¬ 
tion on authorized monthly payments at the full par 
value of One Hundred Dollars ($100.00) per share, 
plus a premium or membership fee of Three Dollars 
($3.00) per share: that said Association was to pro¬ 
vide an office in the District of Columbia, the rental 
of which, as well as the furnishing' of light and tele¬ 
phone service therein was to be borne by the Associa¬ 
tion and the said Carver in the proportion to be 
agreed upon between them: that the said Carver was 
to furnish suitable employees for the conduct of said 
office during business hours, one of whom was to be 

an assistant Secretarv of the Association or Cashier, 

• 

and to perform such clerical services as might be re¬ 
quired by the Association or the said Carver; that the 
salary of such employee was to be paid by tin* said 
Carver; that the said Carver was to act as Secretary 
and exercise supervision over all books necessary to 
be kept by the Association; that the said Carver would 
furnish and pay the expense of all circulars and news¬ 
paper advertisements; and that as compensation for 
all services and expenses to be incurred by or charged 
to the said Carver, including the compensation of any 
persons employed by him, the Association was to pay 

to the said Carver the sum of Two Dollars and Seventv 

• 

Five Cents ($2.73) per share out of the Membership 
Fee or Surplus Premium of Three Dollars ($3.00). 
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which would be collected by him on the sale of each 
share of stock sold. (R. 69-71) i • 

The contract further provides that it was to expire 
on duly 26, 1935, unless extended by agreement of;the 
parties thereto. (R. 72) The contract teas not : ex- 
1c uric ft hi) agreement of the /forties thereto and conse¬ 
quently had expired /trior to the transactions of ;the 
plaintiffs herein complained of, the first of which \cas 
on Oct alter o, (R. 3) Plaintiff Helen Volsljt is 

the six year old daughter of Plaintiff Nicholas T. Volsk, 
and hence had no course of dealings with the Associa¬ 
tion. Her sole interest in the suit resides in the lad 
that certain of tin* Foundation Surplus Certificates 
were issued in the joint names of the plaintiffs. (R. 
21 ) 

On September 5, 1935, plaintiff’ Nicholas T. Voisk 
executed two separate written Subscription Agree¬ 
ments, each for Thirty shares of (Mass (' or Full Par¬ 
ticipating capital stock of said Association and agrejed 
to pay the Membership Fee or Surplus Premium |of 
$3.00 per share on said stock. The first of the Sub¬ 
scription Agreements which is in evidence (R. 26, 73) 
read as follows: ! 

“I hereby snhscrihe for 30 shares of the Parti¬ 
cipating capital stod; of The Montgomery Build¬ 
ing & Loan Association and agree Itt pug the sur¬ 
plus premium of $'.‘>.00 per share on said sto<ik, 
which entitles me to Participation in the surplus 
earnings, also the privilege of depositing 50 cenjts 
per month or more for each share until the said 
deposits, together with such dividends as may be 
credited to said stock shall total the sum of $100.00 
per share. 

“It is understood that I have the privilege ojf 
withdrawing all or any part of the deposits made 
on account hereof, excepting the surplus premiun). 
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which is not subject to withdrawal, but may be 
transferred. 

No person has authority to change or alter the 
terms of this subscription or bind the Association 
to any statement not contained in this subscrip¬ 
tion or the printed circulars issued by the Associa¬ 
tion." (Italics ours) 

The second Subscription Agreement executed by 
plaintiff Nicholas T. Volsk on said day was identical 
with the lirst Subscription Agreement as appears 
above. (R. 20, 59) Plaintiff Nicholas T. Volsk read 
the first Subscription Agreement and understood all 
of the language therein contained. (R. 28, 29) The 
payment of the Membership Fee or Surplus Premium 
of $3.00 per share on the first thirty shares subscribed 
to and amounting to $90 was evidenced by the Associa¬ 
tion’s Foundation Surplus (Vrtificate No. 1517 which 
was issued by it to said plaintiff. The said Founda¬ 
tion Surplus (Vrtificate which is in evidence (R. 61, 
62) reads in part as follows: 

“This is to Cert if v that Nicholas T. Volsk as 
an luresting Subscriber to Thirty shares of the 
full participating capdal stock of the MONT¬ 
GOMERY BUILDING AND LOAN ASSOCIA¬ 
TION OF WASHINGTON. I). C. has paid $90.no 
dollars for and is then-fore the owner of HO Foun¬ 
dation Surplus Certificates of this Association is¬ 
sued and to be held, subject to its By-Laws, with 
said shares of the Association. 

“ The legal holder hereof shall be entitled to re¬ 
ceive from the Surplus Fund of the Association 
the amount represented hereby, in cash or by 
credit on Pass Book, when the Surplus equals the 
amount of all outstanding Foundation Surplus 
Certificates; and thereafter shall be entitled to a 
full proportionale participation i)i the Surplus 
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Fund, all in addition to the holder's right to also 
participate in the full net earnings of the Associa¬ 
tion through his share subscription. 

“This certificate* is not withdrawable but jis 
transferable on the books of the Association jin 
person or by attorney, upon surrender of this cer¬ 
tificate properly endorsed. 


“IX WITNESS WHEREOF, the Association 


has caused this certificate to lx* signed by its dully 
authorized officers and its corporate seal to be 
hereon affixed at Washington, I). C„ this 5th day 
of October, A. I). 1934V’ (Italics ours) 


I’pon receipt of said Foundation Surplus Certificate, 
plaintiff Nicholas T. Volsk executed a receipt in writ¬ 
ing which is in evidence. (R. 26, 74) It reads as 
follows: 


“This certifies that in compliance with mv ap¬ 
plication for purchase of —30— shares in the 
Montgomery Building Loan Ass'n, I have this 
day received my Montgomery Building & Loan 
Ass'n Pass Book and Oertifieate No. 1517. The 
privileges and conditions of said contract are In 
full accord with nig understanding of the Mont¬ 
gomery Building $ Loan Ass'n Plan which I have 
endorsed." (Italics ours) 

i 

j 

Plaintiff Nicholas T. Volsk did not execute the sec¬ 
ond Subscription Agreement until he had first reafl 
and understood (1) the first Subscription Agreement, 
(2) the first Foundation Surplus Certificate issued tjo 
him and evidencing his payment of Surplus Premiums 
or Membership Fee, and (3) the receipt executed by 
him in connection with the issuance of said Founda¬ 
tion Surplus Certificate. (R. 28-30) He subsequently 
executed identical Subscription Agreements for othe|r 
shares of ('lass C or Full Participating Capital Stock 
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of tlu* Association under dates of October 11, 1935, 
December 2, 1935 and March 20, 193(5. In each in¬ 
stance an identical Foundation Surplus Certificate 
was issued to him or to him and his infant daughter; 
and an identical receipt was executed by him. (R. 26, 
28-30, 59) Also, at or about the time of the execution 
of each of said Subscription Agreements plaintiff 
Nicholas T. Volsk received a letter identical with the 
folowfng letter dated October 8, 1935, which is in evi¬ 
dence (R. 75): 

“Mr. Nicholas T. Volsk 
2637 Military Road 
Oherrvdale, Virginia 

Dear Mr. Volsk: 

We wish to thank you for your subscription for 
sixtv shares in the Montgomery Building and 
Loan Association, together with an initial pay¬ 
ment of $95.00, leaving a balance due of $85.00. 
When this amount has been received, your pass 
book and Surplus Certificate will be delivered to 
vou. This account which is hereby acknowledged, 
together with others like it, will make this Asso¬ 
ciation a real home building force in the commun¬ 
ity. We serve both Washington and its suburbs. 

"Ant/ funds dr/tosil cd on /jour /hiss book, to- 
fjrthrr irifh diridends declared ore irithdrateable 
at any time as provided in the By-Laws. The Sur- 
ftlns Cerf ifiraf r is //our incestmeat in tbr Associa¬ 
tion and is not irithd rateable, but ma/j be sold or 
transferred bv vou at anv time at vour option. 
* * *" (Italics ours) 

Plaintiff Nicholas T. Volsk was born in Russia, came 
to the District of Columbia in August, 1935, and has 
been a citizen of the United States since 1922. Prior 
to coming to the District of Columbia he was employed 
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by the United States War Department in charge jol* 
the Physics Research Laboratory at Picatinny Arse¬ 
nal : and in August, 1935, was transferred to the Unified 
States Patent Office. He is a graduate of a Military 
Academy in Petrograd, Russia and likewise is a grad¬ 
uate of the Department of Science at the University 
of Ualifornia where he received his Bachelor of Science 
Degree; and at the time of the trial of this cause whs 
a senior in the Law School of George Washington 
University. (R. 15, .*14) j 

Plaintiff Nicholas T. Volsk lirst heard of the Asso¬ 
ciation when he was approached at the United States 
Patent Office by Weldon Anthony which was probably 
in September, 1935. Over the objection of counsel foir 
the Receiver, the Court, subject to the establishment 
of the agency relationship between said Anthony anjl 
the Association (R. 15, 16), permitted said plaintiff tb 
testify as follows; That Anthony was representing 
the Association; that said Anthony described to him 
the organization of the Association, its financial status 
and showed him certain of its literature which reflected 
its financial status; that Anthony told him an in vest j- 
ment with the Association was a very safe one beeaustf 
it represented a first mortgage investment and was 
secured by buildings located in the District of Uolum-j 
bia, Maryland and Virginia; that his conversations! 
with Anthony were quite lengthy; that he spoke to him! 
several times and his most important consideration! 
was just how safe the investment was (R. 1(>); that! 
said Anthony discussed with him the general featuresj 
of the certificates: and Anthony said that they repre-j 
seated a first mortgage investment, and in case of! 
financial difficulties, which would be very difficult to 1 
foresee in view of the security of the investments, the j 
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investors would have the mortgages or the real estate 
property as security. (R. 17) 

Said plaintiff further testified that Anthony said 
that deposits made in the Pass Book on account of the 
subscription to stock of the Association would yield 
5 l /L> per cent: and that insofar as the certificates them¬ 
selves were concerned they did not guarantee any defi¬ 
nite return as their value as well as the return de¬ 
pended on the general earnings of the Association (R. 
IS); that earnings would be paid to the investors in 
the form of dividends but if dividends were not paid, 
that the financial statement of the Association would 
improve correspondingly with the resultant apprecia¬ 
tion of the certificates; that the certificate holders or 
investors would be paid from the interest that was 
charged by the Association on real estate holdings (R. 
IS); that Anthony visited him at least three times 
before he made application to invest; and that lie had 
not known Anthony previously; that Anthony visited 
him quite often between October 1935, and March 
23, 1936, sometimes once a week and sometimes once 
a month (R. 21); that when he made the first invest¬ 
ment and got the first certificate, he paid the money 
to- Anthony at the Patent Office, who gave him a re¬ 
ceipt, and in a day or two brought the first certificate 
to him: that the same condition applied to all certifi¬ 
cates, except the last one, dated March 23, 1936, pay¬ 
ment of which was made direct to the Association; 
(R. 21) that Anthony stated that some members of 
the Association's Board of Directors were employees 
of the United States Government and that when An¬ 
thony first spoke to him he stated that one Ellsworth 
was a member of the Census Bureau and suggested 
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that lie might see said Ellsworth and ask him about the 
Association. (R. 22) j 

Said plaintiff further testified that he saw Ellsworth 
who told him that he did not know Anthony personally 
but that the Association had salesmen and lie did hot 
know all of them (R. 19); that Ellsworth told him that 
all the investments were made in first mortgages; 
and that said plaintiff did not see any other member 
of the Board of Directors of the Association as he was 
satisfied with the information that was given him by 
Ellsworth; that from his conversation with Ellsworth 
he came to a realization that the certificates repre¬ 
sented what Anthony told him, namely, first mortgage 
investments. (R. 31) When asked if he made an in¬ 
dependent investigation of his own with respect tjo 
the Association prior to investing, the said plaintiff 
testified that he not only spoke to Ellsworth as abovje 
related but that he likewise went to see the offices of 


the Association; that he first looked at the offices oil' 
the Association from the outside which had a large 
sign on the window which said “Montgomery Building 
and Loan Association’* and there was another sign 
which said either “Under Supervision of the Uniteij 


States Treasury” or “Under Direct Supervision of 


the United States Treasury"; 


that lie likewise went 


inside the offices of the Association and spoke to Kop-| 
lin who was behind the counter in the office and asked! 


him concerning Anthony. (R. 19) j 

Said plaintiff further testified that the said Koplini 
stated either that, “He is one of our men" or “He is. 
one of our salesmen*’; (R. 2t)) that he was not sure; 
when he spoke to Koplin, but that he spoke to him i 
“two or three days before or one or two days after 
lie purchased the first certificate on October 5, 1935; ! 


i 

I 
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that lit.* was unable to state whether he spoke to Koplin 
after or before the first purchase.'* (R. 31) On or 
about March 26, 1936, said plaintiff had an appoint¬ 
ment with Anthony at the office of the Association; that 

when lie arrived there Ant lion v was not there, but lie 

• 

was met in the office by one Powellson and he told him 
that Anthonv “Is working for him"; that Anthonv 
was one of his men, and that he knew about the sale 
of the certificate. (R. 21) 

Over the further objection of counsel for the Re¬ 
ceiver (R. 21) the said plaintiff was permitted to an¬ 
swer the question, “Mr. Volsk, at any time did you find 

out that anv of the statements that Mr. Anthonv made 
• • 

to you were not so?" and said plaintiff testified, “1 
found out when my other savings became low and 1 
went to the Building and Loan Association and asked 
Mr. Koplin if I could dispose of some of these certifi¬ 
cates"; (R. 21) that Koplin told said plaintiff lie 
should speak to Carver, and made an appointment with 
him for Carver who told him that it would be much 
better for him if he would wait on the disposal of 
these certificates because the “workings of the Asso¬ 
ciation were good," and said plaintiff would be more 
successful in disposing of the certificates later on; 
(R. 22) that this conversation occurred in the Fall 
of 1936 in the office of the Association; that Carver 
told said plaintiff that “It is a very good investment": 
that he should not worry about anything, and that it 
would be decidedly to his benefit to hold the certificates 
as long as possible, because that is the type of invest¬ 
ment which grows gradually with time. ( R. 22) When 
asked whether he relied on Anthony's statements in 
making his investment, said plaintiff replied that “He 
relied on Anthony’s statements very much, and that 
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apart from those representations lie would not haye 
made his investments." (R. 22, 23) When asked 
whether or not he believed what Anthony told him tjo 
he true he replied “Yes, because it was corroborated 
by others." (R. 20) 

When asked on cross examination whether he ha|d 
found out that any of the funds of the Association 
were placed in investments other than real estate, be 
testified, “All my investigations were to the effect that 

all investments were in first mortgages"; and he fur- 

| 

tiler testified that he had not found out to the coij- 
1 rai y. (R. 24) 

After plaintiff Nicholas T. Yolsk had executed the 
first two Subscription Agreements for a total of sixty 
shares of ('lass V or Full Participating Capital Stock 
of the Association, the Association issued to him a 
Pass Book which is in evidence. (R. 79, 80) The Pass 
Book recites on its face that Nicholas T. Yolsk is ji 
member of the Association and is the “owner of 30 
30 shaies of stock therein, the value of which at anv 
time may be determined by reference to the books of 
the Association." (R. 80) This recitation was in pur¬ 
suance to the provisions of the By-Laws of the As¬ 
sociation which provide that all subscribers to capital 
stock shall be regarded as stockholders. (R. 79) Th{* 
Pass Book further shows (R. 79) and plaintiff Nich¬ 
olas T. Yolsk testified (R. 23) that between the datek 
of October f>, 1935, and July 7, 1937, various deposits 
were made by plaintiffs on account of said subscript 
tions to stock of the Association; that from time to 
time dividends were received by them and credited ii|i 
their Pass Book: and that from time to time with* 
drawals were made by plaintiff Nicholas T. Yolsk uni- 
til all of the moneys so deposited were withdrawn oh 
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or about July 7, 1937, so that at the* time of the trial 
of this cause plaintiffs were not entitled to recover 
any moneys theretofore advanced to the Association 
on account of plaintiffs’ stock subscriptions and cred¬ 
ited in said Pass Book. 

STATEMENT OF POINTS. 

1. The Court erred in holding - that at the time 
plaint ill's and Montgomery Building Loan Associa¬ 
tion entered into any of the contracts in issue that 
Weldon Anthony was a subagent of one Everard J. 
Carver, who had been employed by Montgomery 
Building & Loan Association to sell its capital stock 
under a written contract dated July 20, 1933. 

2. Tlie Court erred in holding that defendant made 

any false representations to plaintiffs, or either of 

them in procuring subscriptions to any of its stock, 

or in connection with anv investments made with it bv 

* • 

plaintiffs, or either of them. 

3. The Court erred in holding that even after plain¬ 
tiffs’ initial investment of October 3, 193o, as reflected 
in Plaintiffs' Exhibit Xo. 1 that plaintiffs, or either 
of them, made subsequent subscriptions to defendant 
under any misapprehension as to the nature of the 
transaction or in reliance upon any false representa¬ 
tion of defendant. 

4. The Court erred in holding that defendant Ev- 
erard J. Carver represented to plaintiff Nicholas T. 
Volsk that all money advanced by said plaintiff to de¬ 
fendant would be invested by it in first mortgages, or 

in anv event that defendant was bound bv anv such 
• » • 

a 1 lege<l representation. 


10 

i 

i 

Tlie Court erred in holding- that defendant in any 
event would be liable to plaintiffs, or either of them, 
in a sum in excess of Twenty-five Cents (25c) of each 
Three Dollar ($3.00) surplus premium paid by plain¬ 
tiffs. 


0. The Court erred in holding- that plaintiff Nicholas 
T. Yolsk was onlv an investing subscriber and had not 
subscribed for any shares of stock of defendant. 

7. The Court erred in holding that plaintiff Nich¬ 
olas T. Yolsk relied upon any alleged false represen¬ 
tations of Fverard d. Carver and except for such 
alleged false representations would not have entered 
into the contracts in issue. 


!S. The Court erred in holding that the whole trans¬ 
actions between plaintiffs and defendant were fraudu¬ 
lent in nature. i 


!). The Court erred it holding than plaintiffs were 

i 

entitled to rescind their contracts in issue or any of 
the same, in whole or in part after dissolution pro¬ 
ceedings of defendant, Montgomery Building & Loain 
Association had been instituted. ! 

| 

10. The Court erred in holding the plaintiffs, ojr 
either of them, was entitled to any relief against Julius 
I. Pevser. Statutorv Receiver of defendant Montgom- 
cry Building Loan Association, which has been disi- 
solved by decree of the District Court of the United 
States for the District of Columbia entered on Apri) 
11), 1038, in Kquity Proceeding No. 66,434. 

11. The Court’s Findings of Fact are contrary tb 
the evidence. 

i 

j 


i 


•JO 


12. Tlu* Court's Findings of Fact art* contrary to 
the weight of the evidence. 

l.‘>. The Court's Conclusions of Law are contrary 
to tile law applicable to the case. 

14. There is not sufficient evidence to support the 
Court's Findings of Fact which are in issue in the 
case. 

lf>. There is not sufficient evidence to support the 
Court's Conclusions of Law. 

1(>. The Court erred in granting: judgment in favor 
of plaintiffs, or either of them. 

17. And other points apparent of record. 


SUMMARY OF ARGUMENT. 

I. 


The opinion of the District Court is based entirely 
upon the proposition that one Weldon Anthony, with 
whom plaintiff Nicholas T. Volsk had all of his nego¬ 
tiations resulting in the contracts between plaintiffs 
and the Association, was the sub-agent of one Everatyl 
J. Carver, who had been employed by the Association 
to sell its stock; and that as far as representations of 
fact made by Anthony in obtaining subscriptions to 
stock were concerned, the Association was bound. (R. 
10) The said agreement between the Association and 
said Carver was executed on July 26, 1933 (R. 68)|; 
and it expired on July 26, 1935. (R. 72) The uncon¬ 
tradicted evidence shows that plaintiffs’ first transac¬ 
tion herein complained of was on October 5, 1935, 
which, of course, was after said agreement had exj- 
pired. The Finding of Fact by the District Court in 
this regard is, therefore, contrary to the undisputed 
evidence; and the judgment which is based entirety 
upon the truth cf such fact is, therefore, erroneous t 
Even if the Court should infer from the circumstances 
of the case that the agreement was in force and effect 
at the time cf the plaintiffs’ transactions, nevertheless, 
the record clearly shows that the said Anthony was 
not a sub-agent of the Association nor was it bound; 
by any representation alleged to have been made to; 
plaintiff Nicholas T. Volsk. 


Aside and apart from any consideration of the 
agreement of July 26, 1933, there is an utter lack of 
evidence to establish an agency relationship between 


l 
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said Anthony and the Association. The burden of 
proof was upon plaintiffs to establish the agency rela¬ 
tionship. This could not be done by evidence of acts 
or statements, of which there is no evidence, that the 
Association had knowledge of. Then, too, plaintiff 
Nicholas T. Volsk in dealing with the pretended agent 
Anthony was bound by his- actual authority. Nothing 
that he did or said can be imputed to the Association. 
There is no proof that the Association ever ratified, 
adopted or approved the representations alleged to 
have been made by said Anthony; and, therefore, it is 
not bound by the same, even assuming that they were 
made. 

III. 

The only alleged false representations made to 
plaintiff Nicholas T. Volsk by the said Anthony, as 
found by the District Court was that money “ad¬ 
vanced” by him to the Association would be invested 
in first mortgages. The uncontradicted evidence 
clearly establishes that all money “advanced” by 
plaintiffs to the Association was duly applied on ac¬ 
count of their stock subscriptions; and was duly cred¬ 
ited in the Pass Book issued to plaintiffs by the Asso¬ 
ciation. (R. 79) That the same was invested in first 
mortgages by the Association is without dispute. (R. 
34) It is also equally clear that plaintiffs received the 
full amount of the dividends on such deposits which 
was assured them. (R. 18, 36, 40, 79) 

The Membership Fee or Surplus Premium of S3.00 
per share paid by plaintiffs in pursuance to the sev¬ 
eral Subscription Agreements, was not to be invested 
in first mortgages. This fact was well understood by 
plaintiff Nicholas T. Volsk at the time said Subscrip- 


tion Agreements were executed. (R. 28, 29, 30) The 
Foundation Surplus Certificates represented an ip- 
vestment in the Association and entitled plaintiffs ^o 
participate in the surplus fund of the Association in 
addition to their right to participate in the net earn¬ 
ings of the Association through their stock subscrip¬ 
tion. Plaintiff’s own testimony conclusively estab¬ 
lishes this fact. (R. 54, 61) The fact that $2.75 out 
of each $3.00 so received was paid to the salesman ef¬ 
fecting the sale of the stock would seem to be imma¬ 
terial, except that since the Association only received 
the sum of Twenty-five Cents cut of each $3.00 Surplus 
Premium its liability, in any event, would seem to be 
limited to the extent of the amount actuallv received 

V 

by it in the transactions with plaintiffs. The transac¬ 
tions between plaintiff and the Association were not 
fraudulent in nature, as the District Court held. 
Neither have plaintiffs sustained any damages. 

I 

IV. 

The Finding of Fact by the Court that the language 
of the Foundation Surplus Certificates and the Pa^s 
Book issued to plaintiffs was misleading, “especially 
the latter which stated that the owner was the ‘owner 

of- shares of stock, whereas, he was apparently 

only an ‘investing subscriber,’ ” is clearly erroneous 
and is not supported by the record. Plaintiff Nicholas 
T. Volsk testified that he read and understood the first 
Foundation Surplus Certificate when it was issued tJo 
him. (R. 30) It is plain and unambiguous and admitis 
of only one construction. The recitation in the Pass 
Book, referred to by the Court, namely, that said plain¬ 
tiff was the owner of shares of stock was in pursuance 
to the By-Laws of the Association which provide that 


i 


i 
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said Anthony and the Association. The burden of 
proof was upon plaintiffs to establish the agency rela¬ 
tionship. This could not be done by evidence of acts 
or statements, of which there is no evidence, that the 
Association had knowledge of. Then, too, plaintiff 
Nicholas T. Volsk in dealing with the pretended agent 
Anthony was bound by his- actual authority. Nothing 
that he did or said can be imputed to the Association. 
There is no proof that the Association ever ratified, 
adopted or approved the representations alleged to 
have been made by said Anthony; and, therefore, it is 
not bound by the same, even assuming that they were 
made. 

III. 

The only alleged false representations made to 
plaintiff Nicholas T. Volsk by the said Anthony, as 
found by the District Court was that money “ad¬ 
vanced” by him to the Association would be invested 
in first mortgages. The uncontradicted evidence 
clearly establishes that all money “advanced” by 
plaintiffs to the Association was duly applied on ac¬ 
count of their stock subscriptions; and was duly cred¬ 
ited in the Pass Book issued to plaintiffs by the Asso¬ 
ciation. (R. 79) That the same was invested in first 
mortgages by the Association is without dispute. (R. 
34) It is also equally clear that plaintiffs received the 
full amount of the dividends on such deposits which 
was assured them. (R. 18, 36, 40, 79) 

The Membership Fee or Surplus Premium of S3.00 
per share paid by plaintiffs in pursuance to the sev¬ 
eral Subscription Agreements, was not to be invested 
in first mortgages. This fact was well understood by 
plaintiff Nicholas T. Volsk at the time said Subscrip- 
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tion Agreements were executed. (R. 28, 29, 30) The 
Foundation Surplus Certificates represented an in¬ 
vestment in the Association and entitled plaintiffs to 
participate in the surplus fund of the Association in 
addition to their right to participate in the net earn¬ 
ings of the Association through their stock subscrip¬ 
tion. Plaintiff’s own testimony conclusively estab¬ 
lishes this fact. (R. 54, 61) The fact that $2.75 out 
of each $3.00 so received was paid to the salesman Ef¬ 
fecting the sale of the stock would seem to be imma¬ 
terial, except that since the Association only received 
the sum of Twenty-five Cents cut of each $3.00 Surplus 
Premium its liability, in any event, would seem to be 
limited to the extent of the amount actually received 
by it in the transactions with plaintiffs. The transac¬ 
tions between plaintiff and the Association were not 
fraudulent in nature, as the District Court held. 
Neither have plaintiffs sustained any damages. 

IV. | 

The Finding of Fact by the Court that the language 
of the Foundation Surplus Certificates and the Pass 
Book issued to plaintiffs was misleading, “especially 
the latter which stated that the owner was the ‘owner 

of - shares of stock, whereas, he was apparently 

only an ‘investing subscriber,’ ” is clearly erroneous 
and is not supported by the record. Plaintiff Nicholas 
T. Volsk testified that he read and understood the first 
Foundation Surplus Certificate when it was issued to 
him. (R. 30) It is plain and unambiguous and admits 
of only one construction. The recitation in the Pass 
Book, referred to by the Court, namely, that said plain¬ 
tiff was the owner of shares of stock was in pursuance 
to the By-Laws of the Association which provide thait 


i 

i 
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each subscriber to stock shall be regarded as a stock¬ 
holder, and entitled to the privileges thereof to the 
extent of the net amount of the credits shown on the 
books of the Association. (R. 43) Plaintiff Nicholas 
T. Volsk was not misled by the language of the Fass 
Book nor did he so testify. The said plaintiff was not 
misled by the language of the first certificate because 
he read and understood the same and thereafter, on 
four different occasions, executed subsequent Subscrip¬ 
tion Agreements with a full understanding of the na¬ 
ture of the transactions. 


V. 

Plaintiff Nicholas T. Volsk at the time he executed 
the first Subscription Agreement on October 5, 1935, 
both read and understood it. (R. 28) Ke is a man 
of far more than average intelligence. (R. 34) The 
first Subscription Agreement expressly states that no 
agent has any power or authority to alter or vary the 
terms thereof. (R. 28, 73, 74) When said plaintiff re¬ 
ceived the first Foundation Surplus Certificate in pur¬ 
suance to said Subscription Agreement he read the 
same and likewise understood it. (R. 30) The said 
certificate clearly states on its face what it is and also 
what the respective rights of the parties are. (R. 61) 
Upon receipt of the first Foundation Surplus Certifi¬ 
cate said plaintiff executed a receipt in writing there¬ 
for in which he stated that it was in full compliance 
with his Subscription Agreement; and he further 
stated that the privileges and conditions of said cer¬ 
tificate were in full accord with his understanding. (R. 
29, 30, 74) Between the period of October 5, 1935,, and 
March 26, 1936, said plaintiff, with the full knowledge 
of the nature of the investment, executed four other 


separate Subscription Agreements for stock of the As¬ 
sociation and paid the required Surplus Premium of 
$3.00 per share. (R. 20, 21, 30) Said plaintiff, under 
the circumstances, executed all Subscription Agree¬ 
ments subsequent to the first one executed on October 
5, 1935, of his own volition and not in reliance upon 
any representation made to him by said Anthpny. 
Eence the liability of the Association, in any extent, 
would seem to be limited to the $90 paid for the first 
Foundation Surplus Certificate. ! 


Inasmuch as the Association was dissolved by a i de¬ 
cree of the District Court pending the determination 
of this cause, plaintiffs are not now entitled to a respis- 
sion or cancellation of the Foundation Surplus Cer¬ 
tificates, nor to a money judgment for the amount paid 
therefor. The property of the insolvent Association 
is in the hands of the Receiver for the benefit of | all 
creditors and stockholders in their turn. An individ¬ 
ual claimant may not obtain an advantage at the ex¬ 
pense of other claimants. Plaintiffs, by their accept¬ 
ance of the benefits and dividends accrued to them as 
stockholders, are precluded from the relieft which 
they seek. In any event, plaintiffs by virtue of thpir 
failure to earlier discover the alleged fraud, or ito 
assert a claim against the Association for the relief 
which they seek, are guilty of laches and cannot pre¬ 
vail. ! 




ARGUMENT. 


Weldon Anthony Was Not Sub-Agent of 
Association. 

The opinion of tlu* District Court is based solely 
upon the proposition that Weldon Anthony was a 
sub-agent of Everard J. Carver, who had been em¬ 
ployed by the Association to sell its stock; and so far 
as representations of fact made by Anthony in ob¬ 
taining subscription to stock were concerned, the As¬ 
sociation is bound. (R. 10) In its fifth Finding of 
Fact the District Court found that at the time of plain¬ 
tiffs* transactions with the Association the said An¬ 
thony was a sub-agent of said Carver, who had been 
employed bv defendant to sell its capital stock under 
a written contract dated July 2b, 1933. (R. 12) In 
its first Conclusion of Law the District Court held that 
the Association was bound by the representations of 
fact made by said Anthony to plaintiff Nicholas T. 
Volsk as sub-agent of the said Carver in obtaining 
plaintiffs’ subscription to stock. (R. 12) This prop¬ 
osition is covered in appellants’ Statement of Points, 
Nos. 1, 2, 4, 7, and 11 to lb inclusive. (R. 80-82) 

Plaintiffs offered in evidence the contract between 
the Association and the said Carver which was entered 
into on July 2b. 1933. (R. 6S) It provides that the 
contract shall stand for a period of two years from 
the date thereof unless extended by agreement of par¬ 
ties. (R. 72) It was not extended by agreement of 
the parties thereto; and consequently it expired in 
and bv its verv terms on Julv 26, 1935. 

• * *7 

The uncontradiated evidence shows that plaintiffs' 
first transaction with the Association or its alleged 
agent, the said Anthony, was in September, 1935, when 


plaintiff Nicholas T. Volsk was approached by the 
said Anthony at the United States Patent Office.; (R. 
15) Plaintiff Nicholas T. Volsk conducted all nego¬ 
tiations which resulted in the contracts with the Asso¬ 
ciation inasmuch as Helen Volsk is his infant daughter, 
and at Hu* time* of the negotiations was onlv two years 
old. (R. *21) He testified that ho had not known! An¬ 
thony prior to September, 1935. His first Subscrip¬ 
tion Agreement for stock of the Association wasjexe- 
euted on October 5, 1935. (R. 20, 73) It necessarily 
follows, therefore, that in accordance with the uncon- 
Iradicted evidence in the case all of plaintiffs' nego¬ 
tiations with the Association, or its alleged agent were 
after the contract of July 20, 1933, had expired. This 
point would seem to be determinative of this case for 
the opinion of the District Uourt and the judgment 
entered in pursuance to the Findings of Fact land 
Conclusions of Law manifestly is dependent upon the 
contract between the Association and said Caifver. 
Counsel for plaintiffs in the District Court fell 'into 
the error of assuming that said contract had beep ex¬ 
tended by the parties; and the District Court fell jinto 
the same error in its opinion entered herein anji in 
making its Findings of Fact and Conclusions of Law. 
The judgment, therefore, solely for this reason shbuld 
be reversed. 

Kveu if the Court should find, however, that it! has 
a right to assume that the said contract nevertheless 
had been extended and was in full force and effect at 
tile time of plaintiffs' transactions, the said Anthony 
was not a sub-agent of the Association; nor wasj the 
Association bound by any of his alleged representa¬ 
tions. The contract clearly shows that the said Car¬ 
ver was made the solr and rxclusirc nqcvt of the! As- 



sociation for the sale of its stock; that the said Carver 
had the authority to rut ploy salesmen who were to be 
under his supervision and direction. lie a)td he alone 
was responsible to the Association for their acts and 
representations. (R. 69) That the Association had 
the right under the law to enter into such contract 
would seem to be elementary. That it had the right 
to protect itself as it did (R. 72) in the event that any 
misrepresentations were made by the said Carver or 
his employees would seem to be equally well estab¬ 
lished. The contract further provides that all cir¬ 
culars, advertising matter, or sales literature was to 
be approved by the Association; and that neither the 
said Career nor any person employed by him shall be 
authorized to change the standard form of application 
or contract, or make any material representation with 
relation thereto which had not been authorized by the 
Association. (K- 72) 

In the standard form of application which was exe¬ 
cuted by plaintiff Nicholas T. Volsk on October 
1925, (R. 72, 74) and thereafter executed by him in 
connection with his subsequent subscriptions it is pro¬ 
vided that no person has authority to change or alter 
the terms of the subscription or bind the Association 
to any statement not contained in said subscription. 
The limitation upon any agent's authority as therein 
contained is plain and unequivocal. It is controlling 
in this case since the Association had the unquestioned 
right to limit the authority of any agent. In Silver- 
man v. AY w York Life Insurance Co., 65 App. I). C. 29, 
79 F. (2d) 154, an insurance company had an applica¬ 
tion for a policy which contained a provision provid¬ 
ing in effect that only an officer of the company could 
modify contracts or waive any of the company’s 
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rights; and that notice to or knowledge of the solicit¬ 
ing agent was not notice to or knowledge of the com¬ 
pany. This Court in sustaining the validity of this 
provision said in part as follows: 1 

i 

“It is well established that an insurance cjoni- 
panv in the absence of controlling statutes has a 
right to limit its agents’ authority and to provide 
that knowledge of the soliciting agent concerning 
matters material to the risk shall not be imputed 
to the company.” 

Here the plaintiff Nicholas T. Volsk read and un¬ 
derstood the limitation upon any agent’s authority 
to vary or alter the subscription agreement at the 
time that he executed the first subscription agreement. 
(R. 28, 29) It would seem, therefore, that while there 
is no justification for the finding by the District Court 
that said Anthony was the agent of the Association, 
in any view of the matter said plaintiff was put bn 
notice that said Anthony had no power or authority 
to vary or alter the terms of the subscription agree¬ 
ment. He therefore dealt with the alleged agent jat 
his own peril. We next treat with this and allied 
points. I 

Without Regard to Contract of July 26, 1933, No j 

Agency Relationship Established. j 

! 

Aside and apart from any consideration of the con¬ 
tract of July 26, 1933, there is an utter lack of evi¬ 
dence to establish an agency relationship between said 
Weldon Anthony and the Association. The burden 
of proof was upon plaintiffs to establish the agency 
relationship. This could not be done by evidence of 
acts or statements, of which there is no evidence, thgt 
the Association had knowledge of. It could not be 






established solely by statements of the alleged agent 
himself. Plaintiff Nicholas T. Volsk in dealing with 
the alleged agent Anthony was bound by his actual 
authority and nothing that he did or said can be ini- 
puted to the Association. Since there is no proof that 
the Association ever ratified, adopted, or approved the 
representations alleged to have been made by the said 
Anthony, it therefore is not bound by the same, even 
assuming that they were made. 

The evidence in this case with respect to the agency 
relationship between the Association and the said An¬ 
thony was admitted bv the Court on condition that 
the same be properly connected up. (R. 15, 16) Plain¬ 
tiff Nicholas T. Volsk merely testified that Anthony 
“was representing the Montgomery Building and Loan 
Association." (R. 16) He did not even testify that 
Anthony ever said that lit* was representing the As¬ 
sociation. The only other testimony in this regard 
which was admitted by the Court merely relates to 
statements made by Anthony to said plaintiff Nicholas 
T. Volsk relative to the nature of the investments 
with the Association and the soundness thereof as re¬ 
cited in the “Statement of Case'* herein. In Sicift v. 
117//7c Oak Coal Co.. 44 App. D. C. 159, this Court in 
connection with this point said as follows: 

“It is contended on behalf of plaintiff that 
Faulkner //•// plaintiff to l/eliece that hr was act¬ 
ing as the agent of defendant , and that the coal 
was purchased for defendant. The evidence, we 
think, fails to sustain this contention, hut if if had 
hern connected snfjicienthj trith defendant it might 
be regarded as an issue for the jury. Before this 
evidence becomes material, however, it must ap¬ 
pear that defendant expressly or impliedly au¬ 
thorized Faulkner to represent him, either in this 
specific transaction or as his general agent at the 
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time this transaction occurred. Tile rule is stated 
in Moehem's Outlines of Agency, secs. 69 and |70, 
as follows: ‘But authority will not arise from 
mere presumption. It must be based on fa<j:ts, 
for which the principal is responsible, and will 
not arise from any mere argument as to the con¬ 
venience, utility, or propriety of its existence. 
x * * The authority of the agent must in all cases 
be traced to the principal, and must be established 
by evidence of his acts or statements. * * * 77/c 
agent 's acts and statements cannot be made Use 
of against the principal until the fact of his agency 
has first been shown by other evidence.' " (Italics 
ours) I 

i 

Here the only attempt made by plaintiff's to connect 
up the testimony was to show that on one occasion 
plaintiff Nicholas T. Volsk spoke to Koplin who wjas 
one of the bookkeepers at the Association, and h^d 
some other position: and likewise spoke to Powelspn 
and Ellsworth, both of whom were officers of the As¬ 
sociation. He testified however that he spoke to Kop¬ 
lin either before or after his first subscription, whiph 
was on October 5, 1935, and that while his memory 
could not possibly restore the exact date, he did speak 
to Koplin either two or three days before or one or 
two days after he purchased the first Foundation Sur¬ 
plus Certificate on October 5, 1935. (R. 31) On the 
occasion of his visit with Koplin at the offices of tlie 
Association Koplin stated to said plaintiff with re¬ 
spect to Anthony that “lie is one of our 111011 “ or “hje 
is one of our salesmen.“ (R. 20) With reference to 
said plaintiff’s conversation with Powelson, which 
likewise occurred in the offices of the Association, said 
plaintiff testified that this occurred on or about March 
26, 1936, when he was making his last subscription 
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with th<* Association; and that Powelson told him that 
Anthony “is working for him”, that Anthony was 
“one of his men”, and that he knew about the sale of 
the certificate. (K. 21) Said plaintiff further testi¬ 
fied that he saw Kllsworth onlv once, in the Census 
Bureau, and he stated “all tin* investments were made 
in first mortgages" (K. 31) and that the Association 
had salesmen, but he did not know the names of any 
of them. (I?. 17) 

It is manifest from the foregoing that there is an 
absolute failure of proof on behalf of plaintiffs to 
establish an agency relationship between the Associa¬ 
tion and the said Anthony. There is no evidence that 
defendant ever ratified, adopted, or approved the rep¬ 
resentations alleged to have been made by the said 
Anthony and therefore even if the same were true 
they are not binding upon the Association. 

Plaintiff Nicholas T. Volsk in dealing with the al¬ 
leged agent Anthonv was bound bv his actual author- 
ity and nothing that he did or said can be imputed to 
the Association. There was a definite limitation upon 
the authority of the said Anthony insofar as the As¬ 
sociation was concerned, as has already been pointed 
out in connection with the agreement in question, 
should the Court find that the same was in full force 
and effect. In addition, the position of the Associa¬ 
tion is that it never authorized the alleged representa¬ 
tions by the said Anthony, and as any prudent busi¬ 
nessman would do, placed a limitation upon his au¬ 
thority in and by the said subscription agreement 
which is binding on plaintiffs. Of particular perti¬ 
nence is the language of this Court in the case of 
Ph’ili}) Carey Co. v. Thy.son, 39 App. D. C. 233, as fol¬ 
lows : 
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“Tudor those circumstances plaintiff was deal¬ 
ing with the agent whose rich gated power n\as 
limited In the authority conferred hy the corre¬ 
spondence (('Hit his prineipal. In such a case,!*a 
party dealing with the agent of a corporation 
mast at his peril ase< rtain who! authority (fie 
agent possesses, and is not at liberty to judge tjhe 
corporation by relying upon the agent’s assump¬ 
tion of authority, which may prove, as it did lin 
this case, to be entirely unfounded.’” (Italics 
ours) 


Also, in Metropolifan Casualty Ins. Co. v. Potonigc 
Hadders' Sap. Co.. (51 App. I). C. 255, 61 F. (2d) 4(|7, 
tiiis Tourt said as follows: I 

I 

“The person dealing with the agent should As¬ 
certain the extent of his authority from the prin¬ 
cipal, or from some oilier person who will have 
a nu,lire to tell the truth in the interests of tljie 
principal, and he cannot rely upon (he agent?$ 
statement or assumption of authority, or upon the 
mere presu m pi ion of author’d y." (Italics ours) 


Here the plaintiff Nicholas T. Volsk was put on no¬ 
tice as to tin* limitation upon any person, whether ljie 
was an agent or sub-agent of the Association, to change 
or alter the very definite terms of the subscription 
agreement. Accordingly, the Association had not lept 
to Anthony the appearance of full authority, nor was jit 
guilty of neglect in allowing him to assume and use ja 
power with which he was not actually vested. Plain¬ 
tiffs therefore are bound by his actual authority, which 
is clearly set forth in each of the Subscription Agree¬ 
ments. In this connection this Court in Crane v. Pos¬ 
tal Telegraph Cable Co., 48 App. D. C. 54, said as fol¬ 
lows : 


i 

i 


:u 
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“Of course wln'i'e tin- principal dors not lend to 
the employer the appearance of authority or is not 
ynitty of neglect in allowing him to assume and use 
a power with which he was not vested, then a third 
party dealing with the pretended agent is bound by 
his actual authority, whether expressed in a by - 
lair or otherwise." (Italics ours) 

There is a direct conflict in this case as to the exis¬ 
tence of the agency relationship. The agency is denied 
hv tin* Association and asserted by the plaintiffs. Since 
there is an utter lack of clear and convincing evidence 
on behalf of plaintiffs to establish the agency relation¬ 
ship they have not discharged the burden of proof im¬ 
posed upon them. In Bendheim v. Pickford , .‘11 App. 
I). ('. 488, this Court said as follows: 

“The direct ('ridenee on the point as to Wal¬ 
ler's agency is narrowed down to Bendheim and 
appellee. 'I'he re is a direct conflict. The burden 
nsted upon appellants. The Court below held that 
they had failed to discharge that burden. With 
this conclusion we agree." (Italics ours) 

Transactions Between Plaintiffs and Association Not 
Fraudulent—Plaintiffs Have Not Sustained Any 
Damages. 

We now further discuss appellant’s Statement of 
Points Xos. 4, 11-16 and Xos. 6 and 8. The only al- 
leged false representation made to plaintiff Nicholas 
T. Volsk by the said Anthony as found by the District 
Court was that money “advanced” by him to the As¬ 
sociation would be invested in first mortgages. As is 
very clearly demonstrated by the Subscription Agree¬ 
ments, plaintiffs at the time that the respective agree¬ 
ments were executed, not only subscribed to Class C or 
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Full Participating Capital Stock of the Association, 
hat likewise agreed to pay a Membership Fee or Sur¬ 
plus Premium of three dollars for each share of stock 
so subscribed for. The plaintiffs were issued a Pajss 
Book, in which the Association credited all money “ad¬ 
vanced" by plaintiffs to the Association on account of 
iheir stock subscriptions. The uncontradicted evidence 
(learly discloses this fact. (R. 79) That the saibe 
were invested in first mortgages by the Association 
also admits of no dispute. Plaintiff Nicholas T. Vol|sk 
himself testified that all of his investigations were !to 


the effect that alf investments by the Association in\re 
■ ii first mortgages; and that he had not found out any¬ 
thing to the contrary. (R. 34) The record, therefore, 
fails to show that the alleged representation was faljse 
or that the plaintiffs have sustained any damages by 
virtue thereof, since it is conceded that plaintiffs dot 
only received the full amount of the dividends on subli 
deposits which were “made by” them, but also with¬ 
draw all dividends and all deposits so made prior to the 
institution of this suit. (R. IS, 36, 40, 79) In .Jackson 
((’• Sharp Co. v. Fay. 20 App. I). C. 105, this Court said: 

“To maintain an action of deceit it must not only 
Ik* ma.de to appear that the plaintiff has been in¬ 
duced to take or refrain from action bv reason icf 
the wilful or reckless misrepresentations of the 
materia! fact, but also that through such action or 
omission he has sustained some appreciable dam¬ 
age." (Italics ours) 


Counsel for appellee may attempt to argue that the 
Court’s sixth Finding of Fact, namely, that the Sipd 
Carver represented to plaintiff Nicholas T. Volsk that 
money “advanced” by him to the Association would ;be 
invested by it in first mortgages is inherently connected 



with the* said plaintiff's testimony to the effect that the 
said Carver or his alleged sub-agent Anthony repre¬ 
sented to plaintiffs that the Foundation Surplus Cer¬ 
tificates themselves constituted first mortgage invest¬ 


ments. (R. 31) 

The mere fact that the said Anthony may have repre¬ 
sented to the plaintiff Nicholas T. Volsk that the first 
Foundation Surplus Certificate was a first mortgage 
investment or was capital stock, whereas it very plainly 


showed on its face that neither of these were true, 
would seem to be immaterial. In Toledo Computing 
Scale Co. v. Garrison. 28 App. D. C. 243, defendant 
sought to avoid liability for the purchase price of a 


certain scale and testified that the sales contract which 


he signed without reading because he was in a hurry 
was represented to him as being merely a receipt. This 
Court held that there was no fraud in the procuring of 
the defendant's signature and he was therefore bound 
by his contract. The opinion of the Court is in part 
as follows: 


“The single fact of imposition upon which lie re¬ 
lies is that the plaintiff's agent represented the or - 
dvr to he a receipt. It appears, nevertheless, that 
the paper containing the general terms of the sale. 
which he admits, was presented to him for signa¬ 
ture: that lie was able to read it, and there was 
nothing done to prevent his doing so. His only 
excuse for not reading it is that he was in a hurry 
at the time. The mere fact that a contract pre¬ 
sented for signature to one who is able to read and 
understand it fully, and who is not prevented from 
reading it by some artifice of the other party, is 
represented to amount to nothing more than a sim¬ 
ple receipt, is not sufficient to avoid it on the 
ground of fraud. Something more is required to 
warrant such a finding. Chesapeake & 0. R. ('o. v. 


IImean], 14 App. D. 0. 262, 294, 178 U. S. 153, 1|(i7, 
44 L. od. 1015, 1020, 20 Sup. Ct. Rep. 880. 

“As was said in Upton v. T rib it rock, 91 I\; S. 
4o, 50, 23 L. od. 203, 205: ‘7/ av7/ //of /7o for a own 
to enter Into a contract . and, when oallod upon! to 
rospond to its obligations, to say that he dot \t<d 
read it irhen he signed it, or did not hnoic trhai if 
contained. If this were permitted, contracts would 
not bo worth the paper on which they are written. 
But such is not the law. A contractor mast stdud 
by the icords of his contract; and, if ho will ljiot 
road what lie signs, ho alone is responsible for bis 
omission.' 

“In a recent case in this court, where the attea\jd 
teas wade to escape the obligation of a contract \on 
the ground that it teas represented to be somcihktg 
different from ichat if teas, it was said by Mr. Jiiis- 
tiec Morris: * Bat the paper teas open to the o.o- 
pollant for examination; and if he signed it, as j/o 
says he did. without due examination, he has only 
himself to blame for his neglect to exercise due 
care in the premises.' Whiting v. Daridge. 23 
App. I). (’. 156, 165." (Italics ours) 


So- here not only was the first Subscription Agree- 
mont open to plaintiff Nicholas T. Volsk for examina¬ 
tion, but he read the same and understood it (R. 28), 
after which it was signed. He read and understood the 
first Foundation Surplus Certificate for which he lnjnl 
subscribed. (R. 30) He read and understood the re¬ 
ceipt which was executed by him upon the issuance of 
the first Foundation Surplus Certificate. (R. 29) In¬ 
road and understood the letter sent to him bv the As- 
sociation after the execution of the first Subscription 
Agreement which explained the transaction. 

However viewed, the real complaint of the plaintiffs 
and the findings of the District Court is that the Foidi- 
dation Surplus Certificates were not capital stock Of 


the Association, or, stated another way, that the funds 
paid therefor were not invested in first mortgages, 
either of which is at variance with the alleged repre¬ 
sentation of Anthony. In accordance with the rulings 
of this Uourt, however, this fact in and of itself is in¬ 
sufficient. Something more is required to constitute 
fraud. The most that can be said in support of plain¬ 
tiffs' position is that perhaps the record discloses a 
scintilla of evidence indicating fraud. This too, how¬ 
ever, has been held to be insufficient bv this Court. In 
Kh/fi v. Doris. 54 App. T). C. 239, this Court said: 


“It may lx* that the records disclose a scintilla 
of evidence indicating fraud; but, if so, flint 
would not hr rnoiigh tin- sustain a rn’dirt of 
wrongdoing. Commissioners of Marion County v. 
Clark, f)4 U. S. 27S, 24 L. Ed. 59; Carter v. Onrush 
112 U. S. 27S, 4S4, 5 Sup. Ct. 2S1, 2S L. Ed. S20 : 
Smith v. United States, 151 U. S. 50, 55, 14 Sup. 
Ut. 234, 3S L. Ed. (57. * * *" (Italics ours) 


Having shown that plaintiffs' deposits made in their 
Pass Hook wore applied on account of their stock sub¬ 
scriptions in accordance with the very terms of the 
Subscriptions Agreements; that they received the full 
amount of the dividends on such deposits which were 
assured them: that they withdrew all of said dividends 
and all of said deposits prior to the institution of this 
suit, it becomes manifest that plaintiffs have sustained 
no damages insofar as payments made on their stock 
subscriptions are concerned. The Receiver conceded 
during the course of the trial that all of the said Sub¬ 
scription Agreements should be treated and considered 
as having been rescinded in view of the fact that the 
Association had been dissolved during the pendency of 
this case, which meant that the Association was no 


longer in a position to fulfill its part of the subscription 
contracts. (R. 58, 59) This obviated the necessity 
therefore of the Court rescinding the Subscription 
Agreements and relieved plaintiffs of the obligation to 
pay their subscription of $100.00 per share for each of 
the three hundred shares of Class C or Full Participat¬ 
ing Stock subscribed for. 

We now discuss, therefore, the matter of the Surplus 
Premiums or Membership Fees of three dollars iper 
share paid by plaintiffs in pursuance to the several 
subscription agreements. The Surplus Premiums paid 
hv plaintiffs were not to-be invested in first mortgages. 
This fact was well understood by plaintiff Xic*hola.f T. 
Volsk at the time said Subscription Agreements were 
executed. (R. 28, 29, 30) The Foundation Surplus 
Certificate represented an investment in the Associa¬ 
tion and entitled plaintiffs to participate in the Sur¬ 
plus Fund of the Association in addition to their right 
to participate in the net earnings of the Association 
through their stock subscription. The letter addressed 
to plaintiff Nicholas T. Volsk bv the Association under 
date of October S, 1935 (R. 75) clearly apprises hint of 
the nature of his investment in the Surplus Certificate 
which evidenced the payment of the Surplus Premiuins. 

Plaintiff Nicholas T. Volsk read and understood the 

I 

first Foundation Surplus Certificate which in clear jjnd 
unambiguous language states that he is “an investing 
subscriber to thirty shares of Full Participating 


Stock" of the Association and “has paid ninety dollars 
for and is therefore the owner of thirty Foundation 
Surplus Certificates." It recites with particularity 
what his rights as such certificate-holder are, namely, 
that he shall he entitled to receive back from the Asso¬ 
ciation Ihc amount paid for the Foundation Surplus 
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Certificate when the surplus equaled the amount of all 
outstanding Foundation Surplus Certificates, and 
thereafter would be entitled to a full proportionate 
participating in the surplus fund: all in addition to his 
rights to participate in the full net earnings of the As¬ 
sociation through his share subscription. Plaintiffs 
offered in evidence (R. 54) the testimony of Joseph R. 
Little, President of the Association, before the Auditor 
in the dissolution proceeding of the Association as fol¬ 
lows : 

“By Mr. Obear: 

“( c ). With respect to the C stock, now, we are 
talking about. A. The C stock teas sole] to people 
irho not ouhj wished to leave money to invest with 
the Association for reinvestment in real property. 
but who also wished to take an additional interest 
in thi' Association through its profits. But through 
that additional interest they entered into an actual 
contract of subscription for a given number of 
shares. 

“Mr. Peyser. Explain that. 

“The Witness: 

“A. (Continuing) Of the capital stock of the 
Association. To those people no certificates were 
issued. A passbook was issued, and in accordance 
with the understanding they received one per 
cent more on the payments on their stork than 
the holders of A stork did. and that, of course, 
varied from time to time with the exigencies of 
the Association. They were paid semi-annually 
at the rate of (i per rent for a period; later, at the 
rate of 5 per cent: and for the last six months, at 
the rate of 4 per cent per annum.'* (Italics ours) 

Plaintiff Nicholas T. Volsks’ testimony discloses that 
he recognized the fact that his deposits in his Pass 
Book which were advanced to the Association on ac- 
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count of his subscription to Class C or Full Participat¬ 
ing Stock would yield a higher return than was ordi¬ 
narily obtainable elsewhere; and that insofar asj the 
Foundation Surplus Certificates themselves were jcon- 
cerned the Association could not guarantee anv deli- 
nite return inasmuch as their value as well as the re¬ 
turn depended upon the general earnings of the Asso¬ 
ciation. Ik* so testified (R. 18) and the testimony oi’ his 
corroborating witness Nieholason (R. 40, 41) clearly 
shows that said plaintiff was told that he could make a 
capital investment with the Association which would 
secure to him a high rate of return and that he could 
likewise make an investment with the Association in 
Foundation Surplus Certificates, which would paly a 
different rate of return. 

Plaintiffs apparently were perfectly willing as a con¬ 
dition precedent to the subscription of Class C or Full 
Participating Capital Stock to pay the required Sur- 
plus Premium of three dollars per share in order to 
realize the high interest rate on their deposits, lllad 
the Association remained a going concern and their 
Class C stock continued to yield the six per cent! on 
their investment they probably would have been don- 
lent. It turned out that their Subscription Agree¬ 
ments were improvident contracts, and not content 
with being relieved from the responsibility of fulfilling 
their Subscription Agreements and after having 'ac¬ 
cepted all of the benefits and privileges enuring to them 
as stockholders, at this late date, attempt to confuse 
the Foundation Surplus Certificates with their stbek 
Subscription Agreements. Even if discussions had be¬ 
tween plaintiff and said Anthony were such as to mis¬ 
lead him, as he now contends, nevertheless, if the mo¬ 
tive and design of Anthony’s acts may be traced tojan 
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honest and legitimate source equally as to a corrupt one 
the former will be preferred. Then, too, if a represen- 
tation was at the time untrue if the party making it 
was ignorant of its untruth, and so- far as appears from 
the evidence, believed it was true, he is not responsible 
for the loss, if any, sustained by the other part in trust¬ 
ing to such representation. 

In Seen rift/ Investment Co. v. Garrett . 3 App. I). (’. 
b'b. this court said: 

“Actual fraud or fraud in fact can never be pre¬ 
sumed, but must always be proved by the party 
who alleges it: and if the motive and design of 
ang net mag he traced to an honest and legitimate 
source ei/ualfg as to a corrupt one the former 
ought to he preferred . And though a representa¬ 
tion made hg a parti/ sought to he charged was at 
the time untrue get if the parfg was ignorant of it 
and. so far as appears from the evidence, believed 
that if was true, he is not responsible for the loss 
sustained by tin* other party in trusting to such 
representation.” (Italics ours.) 

Also, in New York Title and Mortgage Co. v. Hutton. 
<>.*> App. I). (\ 2(>(>. 71 F. (2d) this Court said: 

“The action here was deceit, and on such an is¬ 
sue misrenresentations believed to he true, 
though the result of ignorance or negligence, will 
not sustain the action. Xo doubt a false statement 
recklessly made without knowledge of its truth or 
falsity is actual fraud, but in that case there must 
he knowledge of the falsity, or reckless disregard 
of the truth, to justify saying the misrepresenta¬ 
tion was fraudulent.” (Italics ours.) 

Hen* there is no showing that the said Anthony had 
knowledge of the falsity of the alleged misrepresenta¬ 
tion and it is apparent that tin* statement was not reck¬ 
lessly made insofar as the nature of the investment was 


coiicenied. The sixth Finding of Fact of the lower 
court as above recited is that the said Carver repre¬ 
sented that money advanced by plaintiffs to the Ajsso- 
ciati ( .n would Ik* invested by it in first mortgages; land 
the seventh Finding of Fact is that the said Cajver 
knew that the sum of three dollars per share desig¬ 
nated .11 the subscription agreements as surplus pre¬ 
miums would not be invested in first mortgage's, in 
other words, even if the Court did find that the agdncy 
contract between said Carver and the Association \vas 
still in force and effect at the time of plaintiffs’ tn|ms- 
actions, nevertheless, the above* Findings of Fact’are 
erroneous even if it be assumed that the term “moiiey 
advanced” is broad enough to include monies paid bv 
plaintiffs as Surplus Premiums. This necessarily Ifol- 
,<nVs because the representation complained of was 
made by Anthony not by Carver. 

In toe \ iew that we take of it is is immaterial that 
.'•'J.io out ot each .$.‘{.00 received by tlx* Association as 
surplus premiums was paid to the salesman effecting 
the sale ot its stock. Such money was not money “hd- 
\.lined to tlie Association as in tin* ease of payments 
’’ii m count ot stock subscriptions. As lias been pointed 
mU it represented an investment in the Association 
whirl) entitled the plaintiffs to other and additional 
lights. Inasmuch as tin* record does conclusivjplv 
show, however, that the Association only benefited! to 
t he extent of twenty-five cents out of each three dollar 
Surplus Premium so received, it would seem that fin* 
Association's liability in any event should In* limited 
t<> fh<* extent of the amount actually received by it jin 
the transactions with plaintiffs. Plaintiffs here fire 
seeking equitable relief and in order to avail thein- 
selves to such relief must do equity. The court clan 
only do SO by limiting the Association's Jiabilitv, if aiiv 
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he found to exist, to the total amount of the benefits 
which the Association actually received in the trans¬ 
action. 

The Figlith Finding of Fact by the Court (R. 12) 
that the language of the Foundation Surplus Certifi¬ 
cates and the Pass Book issued to plaintiffs was mis¬ 
leading. “especially the latter which stated that the 
owner was the ‘owner of .... shares of stock': whereas 


he was apparently only an * investing subscriber*" 
is not supported by the evidence. The first aspect of 
this proposition has already been fully discussed. It 
lias been conclusively demonstrated that the language 
of the Certificates is clear and unambiguous. It ad¬ 
mits of only one interpretation. It plainly recites that 
owner is an investing subscriber to a certain number 
of shares of the Full Participating Stock of the Asso¬ 
ciation: and in addition has paid certain money for 
and is the owner of certain Foundation Surplus Cer¬ 


tificates of the Association. Plaintiffs were not mis¬ 
led thcrebv and do not so contend. On the contrarv, 
plaintiff Nicholas T. Volsk freely admits that he read 
and understood the language of the first Certificate: 
and of course thereafter on four separate occasions 
purchased additional ones. 


The recitation in the Pass Book, referred to by the 
Court, namely, that plaintiff Nicholas T. Volsk was the 
writer of shares of stock was in exact accordance with 
the existing facts. Said plaintiff had subscribed for 
Class c or Full Participating Stock of the Association 
in and by the Subscription Agreement of October 5, 
(K. 26, 72.) The By-Laws of the Association 
provide that each subscriber to Class 0 stock “shall 
receive a pass book wherein all payments and dividend 
credits and withdrawals shall be entered, and all sub¬ 
scribers shall hr regarded as stockholders, and entitled 
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to all privileges oi* stockholders to the extent of the net 
amount of the credits shown on the books of the Asso¬ 
ciation." (R. 43.) This was done in this case, plain¬ 
tiffs, being treated as stockholders, received their divi¬ 
dend credits when voted and even received notice of 
stockholders meetings. (R. *22.) It is manifest there¬ 
fore that plaintiffs were not misled by the language of 
either the Certificates themselves or the Pass Bqok. 
They do not so contend. 

Record Fails to Show Plaintiffs Relied on Anthony's 
Alleged Misrepresentations. ; 

i 

As has already been pointed out, the record shows 
that when plaintiff Nicholas T. Volsk executed the first 
Subscription Agreement on October 5, 1935, lie both 
read and understood it. (11. 28.) It states on its face 
the nature of the agreement; and also the obligations 
of the parties thereto. It further states that no agejnt 
has any power or authority to alter or vary the terms 
thereof. (R. 73, 74) Thereafter plaintiff Nicholas T. 
Volsk received the first Foundation Surplus Certifi¬ 
cate issued by the Association which he likewise read 
and understood. (R. 30.) It clearly states on its face 
that he is an investing subscriber to tliirtv shares of 
the Full Participating capital stock of the Association; 
and has paid $90 for and is the owner of thirty Foun¬ 
dation Surplus Certificates of the Association; arid 
that as such Foundation Surplus Certificate holder l|o 
shall be entitled to receive* from the surplus fund of tlie 
Association the amount represented thereby, in cash 
or by credit on Pass Rook, when the surplus equals tlije 
amount of all outstanding surplus certificates; and 
thereafter shall be entitled to a full proportionate par¬ 
ticipation in the surplus earnings; all in addition to 

the holder’s right to also participate in the full net 

i 
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oaminus of tin- Association through liis share subscrip 
t ion. 

Ulion the receipt of the lirst Foundation Surplus 
Certificate said plaintiff executed a receipt in writing in 
which he acknowledged receipt thereof and stated it 
was in full compliance with his Subscription Agree¬ 
ment: and lie further stated that the privileges and 
conditions of said Foundation Surplus Certificate were 
in full accord with his understanding of the Associa¬ 
tion's plan which he had endorsed. (R. 74.) He testi¬ 
fied that lie read and understood this receipt when ex¬ 
ecuted by him. (R. 29.) He executed a second Sub¬ 
scription Agreement in October 5, If loo, after which he 
received the explanatory letter of the Association of 
October S, 1955. ( R. 75.) This too he read and under¬ 
stood. Thereafter lie executed three other Subscrip¬ 
tion Agreements during the period of October 7, 1955. 
to March 2(5, 1955. In each instance the same pro¬ 
cedure was followed as in the first subscription. 

The plaintiff Nicholas T. Volsk testified he relied on 
“Anthony's statements rrry much and that apart from 
those representations he would not have made his in¬ 
vestments." (R. 25.) However, he testified he made 
an independent investigation of his own. (R. 19.) lie 
further testified he believed what Anthony told him 
“because if teas rorroborafv/l />// of hers." (R. 20.) 
Then too, he freely admits he both read and under¬ 
stood all of the documents involved in the first trans¬ 
action. (R. 2S-50.) In this view of the matter it seems 
clear that he has failed to establish that lie was jus¬ 
tified in relying upon the alleged representation, or 
that lie was induced to enter into the first transaction 


solely in reliance upon the same. This Court has con¬ 
sistently held that in order for a party to prevail in a 
case of this character, he must not only show that he 
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was justified in relying on the representation, nut also 
that lie was induced thereby to enter into the transac¬ 
tion. These propositions are so elementary that cita¬ 
tion of author'dv is unnecessary. 

• • 

Be that as it may, it would seem, in any event, that 
in all transactions subsequent to the first Subscrip¬ 
tion Agreement of October 5, 1935, said plaintiff was 
proceeding with full knowledge of the nature of the 
transaction. He is a man of more than average intelli¬ 
gence. lie is a graduate of a Military Academy | in 
Petrograd, Russia, a graduate of the University of Cal- 
ifornia: and at the trial of this case was a senior in tjhc 
Law School of George Washington University. (|R. 
.‘14.) He was formerly in charge of the United States 
War Department Physics Research Laboratory at 
Picatinny Arsenal: and at the time of the transactions 
complained of was employed in the United States Pat¬ 
ent Office. (R. lb.) Looking at the case in its entirety 
it seems self evident that in all transactions subsequent 
to the first one, plaintiff Nicholas T. Volsk was pro¬ 
ceeding of his own accord, with full knowledge of the 
nature of the investments and not in reliance upon any 
alleged misrepresentation of the said Anthony. Con¬ 
sequently, the liability of the Association should be 
limited to the first transaction of October b, 1935. ! 


Plaintiffs Not Entitled to Rescission After Dissolution 
of Association—Plaintiffs Guilty of Laches. 

We now discuss Appellant’s Statement of Points 
Nos. 9 and 10. The Association on April 19, 193S, arid 
during the pendency of this cause was dissolved by 'a 
decree of the District Court In Re Dissolution of Mont¬ 
gomery Building and Loan Assoeation, a corporation, 
Equity No. 66,434. Julius I. Peyser was appointed 
Statutory Receiver of the Association and is distribut- 
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in**; its t‘uml> subject to the order of tlie* Court ill said 
dissolution proceeding. ( R. 5s) Plaintiffs, therefore, 
art* not entitled to a rescission or cancellation of the 
Foundation Surplus Certificates issued to them, nor to 
a money judgment for the amount paid therefor. All 
of the assets of the insolvent Association are in the 
hands of the Receiver as a trust fund for the benefit 
of all creditors and stockholders in their turn. An in¬ 
dividual claimant mav not obtain an advantage at the 
expense* of other claimants. 

As shown by the Report of the Receiver filed in said 
dissolution proceeding, the claims of (’lass A stock¬ 
holders totals $130,47”).97: the claims of (’lass B stock¬ 
holders totals $14,S00.00: tin* claims of (’lass (’ stock¬ 
holders totals $373,106.7)0, and the claims of Founda¬ 
tion Surplus Certilicate Holders totals $316,415.63. A 
compromise agreement was entered into between the 
Foundation Surplus Certificate group on the one band 
and the ('lass A, B, and (’ shareholders and depositors 
group on the other hand in said administration pro¬ 
ceeding: and the Receiver offered to plaintiffs the 
benefits enuring to Foundation Surplus Certificate 
holders who had .accepted said compromise agreement. 
Counsel for plaintiffs, however, stated that they had 
not accepted said compromise plan due to the fact that 
ihe instant case had been filed by them. (R. 59) 

It is elementarv that a contract obtained bv fraud 
• ■ 

is only voidable at the election of the defrauded party. 
This rule applies to a contract by which a party be¬ 
comes a purchaser of Foundation Surplus Certificates 
as in the instant case. Hence if one is induced to pur¬ 
chase Foundation Surplus Certificates as here in¬ 
volved through the fraud of another he is ordinarily 
entitled to all the remedies against the Association 
which he might have had against the principal in any 
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other case. After insolvency of the Association, How¬ 
ever, an entirely different question is presented. 

7 R. (\ L. 406, j 

Annotated Note, 41 A. L. R. 674, i 

Annotated Note, 100 A. L. R. 573. 

The earlier English cases, while almost uniforinly 
denying the right of a shareholder, for example] to 
deny liability as such after the corporation has became 
insolvent, seem, like the majority of American cases, 
to have rested such denial not solely upon the fact of 
insolvency or of the institution of insolvency or wind¬ 
ing-up proceedings, but also upon some other groijmd 
of estoppel, such as laches, acceptance of benefits, \fin- 
terreuiny rif/hfs of third parties, etc. Some American 
cases seem to have adopted the English rule, making 
the insolvency of the corporation an absolute barrjier 
to rescission of the stockholders' contracts. I 

Annotated Note, 41 A. L. R. 674, 685, j 

Scott v. Deirccse, 181 U. S. 202; 45 L. Ed. 822, 
It i/an v. Ml. Vernon National Bank, 224 F. 429; 
140 (A (\ A. 123, 

Taylor v. American National Bank. 2 F. (2d) 
479, j 

Bnlfcnrorth v. Boss, 238 Mass. 279; 130 X. E. 
678, 

Cominissioncr of Banks v. Cosmopolitan Tryst 
Co. el al., 14S X. E. 609 (Mass.) 41 A. L. jR. 
658, | 

Women's 'Temperance Build iny Association j\\ 

Dcrorc, 160 Ill. App. 153, 

Hanley v. Cosmopolitan National Bank, 20 Pa. 

Pis.'R. 401, | 

('ox v. Dickie, 48 Wash. 264: 93 Pac. 523, | 

Meholan v. ('orison. 17 Idaho 742: 107 Pac. 755. 

While there is strong Federal authority for the 
adoption of the English rule, most of the Federal castes 
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assort some ground of estoppel, such as lack of dili¬ 
gence in discording the fraud , or in acting after dis¬ 
con-rg. reliance of creditors upon the subscriptions, 
acceptance of dividends or other benefits , as the 
ground, in connection with the insolvency of the cor¬ 
poration, for refusing to relieve the stockholders. 

Here the plaintiffs' first subscription made with the 
Association was on October 5, 1935; and various other 
subscriptions were made during tlie period from Oc¬ 
tober 5, 1935, to March 20, 1930. All that plaintiffs 
now complain of was known to them in the beginning 
of 1937 (h\ 22); and although plaintiff Nicholas T. 
Volsk contradicts himself with respect to tlie time that 
lie talked to the President of the Association it would 
seem that lie had full knowledge of all matters com¬ 
plained of as early as the summer of 11)36. (R. 22) 

Irrespective of this all of the claims asserted by plain¬ 
tiffs for rescission of the Foundation Surplus Cer¬ 
tificates are such that they could at any time have dis¬ 
covered them by reasonable inquiry: and where the 
means of knowledge were open to them the effect is 
the same as knowledge itself. The plaintiffs employed 
counsel in this matter in September, 1937, and filed 
suit on December 13, 1937, or more than two years 
after their first subscription. During the interim they 
accepted all of the benefits and privileges accruing to 
stockholders of the Association. They received the 
benefit of all dividends declared by the Association on 
tin* Class (’ or Full Participating Stock which they 
had subscribed to; and withdrew all such deposits, to¬ 
gether with the dividends which had been declared 
thereon. Both of these they have retained. (R. 79) 

In Scott v. Abbott. 160 F. 573, 87 C. C. A. 475, the 
Court said: 


! 
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“When one has, for a considerable period] of 
time prior to llie failure of a corporation, occupied 
the position of one of its stockholders, and exer¬ 
cised and enjoyed the rights, privileges, and frujits 
of that relation, including the chances of enhanced 
value of his holdings, when fortune frowns, aind 
the chances turn against him it is too late to as¬ 
sert. as against creditors of the corporation, the 
right to rescind his contract of stock subscription 
on the ground of false representations after j a 
<1o1r of insol rcncy has soperecord. and after pro¬ 
ceedings to windup the corporation for the b<Alc- 
fit of creditors hare been or arc about to be insti¬ 
tuted. A case involving the foregoing elements 
inevitably discloses such want of diligence . such 
delag or inactiritg. or such counter equities | in 
favor of creditors as, within well-recognized prin¬ 
ciples, precludes resort to a court of equity for 
redress by a defrauded stockholder. The rule just 
announced has not been established without oppo¬ 
sition and vigorous dissent, but we think it is now 
so firmly fixed as to command general obedience."’ 
(Italics ours) 


In Hoss-Mcchan Brake Shoe Foundrg Co. v. South¬ 
ern Malleable Iron Co.. 7- F. !)o7 ((". (\ A.), reversed 
on other grounds in 7fi F. 10, the ("ourt said: 

i 

I 

••'file defendant also sets up as a defense that 
his subscription to this stock was obtained under 
fraudulent misrepresentations as to the condition 
and past business operation of the company, ajnd 
that the subscription is, for this reason, invalid. 
1 am clearly of the opinion that this defense conies 
too late. All of the facts note known to the defen¬ 
dant as grounds for rescinding his contract W(\re 
such as he could, at any time, have discovered, by 
reasonable inquiry, and. where the means of ku-Oipl¬ 
edge are open to him. the effect is the same \CbS 
knowledge itself; and, if the defendant could jin 


I 

i 




any case make this defense after insolvency, ~ * * 
it would be necessary for him to show that he ex¬ 
ercised the greatest diligence to discover the fraud, 
and to pronitply repudiate his contract of sub¬ 
scription.” (Italics ours) 

In Also/) v. ('onicat/, 188 F. 5(58 (<\ (’. A.), it was 
held that a stock owner in a bank who retained his 
stock for a period of two years, during which he re¬ 
ceived semi-annual dividends thereon, could not, after 
the institution of insolvency proceedings against the 
bank, repudiate bis purchase of stock on the ground 
that it was induced by fraud of the officers of the cor¬ 
poration. 

Sec* also: 

Ogilric v. Knox Insurance ('o .. 22 How. 380; 16 
L. ed. 349. 

U ptou v. Tribilcock , 91 U. S. 45; 23 L. ed. 203. 

Bartol v. Walton c(‘ IF. Co., 92 Fed. 13. 

Britten v. AUettlntch . 166 Fed. 488. 

In Bat cliff v. (7 endeuiu. 232 F. 61, the Court held 
that a stockholder who was induced by fraud to pur¬ 
chase the stock of a corporation, and who for years, 
while the* corporation was a going concern and incur¬ 
ring debts to creditors, received dividends or income 
from his purchase of the stock, was estopped, after the 
corporation became insolvent, from rescinding his pur¬ 
chase of the stock. 

In .9 Am. Jar.. Building <ft Loan Associations , Sec. 
go. it is said generally with respect to the right to re¬ 
scind for fraud as follows: 

“The general rule that a member of a building 
and loan association may avoid his contract with 
the association if he was induced to enter into it 



I>y fraud, has already been discussed. In sojne 
cases such a stockholder has been granted relief 
even after the asociation had become insolvent, 
where he acted promptly and the association had 
no outside creditors and the other stockholders 
were put in no worse position by the rescission 
than as though he had never become a member. 
.Is a general rule, ltotcrrcr, one irho has been in¬ 
ducer/ to subscribe to stork in a building and loan 
association by fraudulent representations as to its 
financial condition cannot, after the association 
lifts become insolvent and gone into the hands of a 
receiver, rescind his contract and recover back the 
amount which he has deposited or paid in, where 
there arc creditors of the association or other 
share-holdi rs with equities not inferior to his who 
/could be prejudiced thereby. It has been held that 
the fact that a savings and loan association re¬ 
mains open for business in the usual manner isja 
representation to every person dealing with it thjal 
it is a solvent institution and able to keep and per¬ 
form its contracts, and, therefore that one who 
was induced to become a shareholder by active 
and affirmative misrepresentations of solvency 
has no superior equity entitling him to preference 
over those who subsequently became shareholders 
without such inducement (Italics ours) 


In ('entury Building and Loan Association, el al V. 
\Yickersham , 7") F. (2d) 812, it is said in part as foil- 
lows : 

| 

■‘Conceding, arguendo, that if the company were 
a going concern appellees would be entitled to 
judgment rescinding the sale and awarding them 
full recovery, conditions were changed by the ap¬ 
pointment of the receiver to liquidate the corpo¬ 
ration. It is well settled that the property of ah 
insolvent corporation in the hands of a receiver if- 
a trust fund for tin* benefit of all creditors and 





stockholders in their turn and individual creditors 
or stockholders may not obtain an advantage by 
attachment or execution levied upon it. Thomp¬ 
son, Corporations (3d Ed.) Sec. 3428. Graham 
v. Railroad Go., 102 V. S. U8-l<il, 20 L. ed. 106: 
Totts v. Wallace, 146 U. S. 680, 13 S. Ct. 106, 36 L. 
ed. 1135; Hollins v. Brierlield Goal & Iron Co., 
150 U. S. 371. 14 S. Gt. 127, 37 L. ed. 1113. 

“Appellees are not entitled to have the fund in 
the hands of the receiver impressed with a special 
trust in their favor, as no part of the money paid 
in by them entered into it. The equities of appel¬ 
lees art' cert a iniy not greater Han the equities of 
those tchtt honffht stock I e-pit imat elp issued and 
whose payments form part of the assets of the com¬ 
pany which constitutes the trust fund held by the 
receiver. Tt is apparent that tin* fund is not suffi¬ 
cient to pay legitimate stockholders in full, to say 
nothing of creditors/* (Italics ours) 

In Commissioner of Hanks v. Cosmopolitan Tryst 
Go.. 14S X. E. 600: 41 A. L. K. 65S (Mass.) the Massa¬ 
chusetts Gourt held that one subscribing to an in¬ 
crease of stock of a trust company could not avoid his 
statutory liability to stockholders when the company 
became insolvent merely because ho was induced by 
fraud to make his subscription. The Court said in 
part as follows: 

“The master has made explicit findings to the 
effo'-t that several of the defendants were induced 
to become subscribers to the increase of capital 
stock through the fraudulent representations of 
the president of the trust company. The deceit 
thus practiced appears oti this record in numer¬ 
ous instances to have been peculiarly faithless 
and reprehensible. Nevertheless, we think it plain 
on principle and on authority that such a defense 
cannot prevail under the circumstances here dis- 



dosed. The subscriptions of these defendants 
tor stock was a contract. It is fundament at in 
1 'c au ' of contracts that an agreement, induced 
h d fraud is voidable and not raid. The injured 
l>[ f >'ty, alter discovering the fraud practiced on 
him, has the election to avoid the contract . o>\ to 
abide by it. The right to avoid must be exercised 
xueh a contract before the rights of third parties 
• are intervened. The subscriptions for stock 
doubtless might have been avoided by the defen¬ 
dants if the trust company had continued aS a 
going concern, hut the rights of creditors have 
liner veiled by reason of the insolvency of the 
trust company. The commissioner of banks las 
liu*ir representative lias a right to enforce fin* 
statutory liability of stockholders. The iiiterv<jm- 
:ion ol that factor prevents the stockholders from 
exercising their right of rescission and avoidance 
<>1 their contracts of subscription for stock Titov 
are remanded to whatever rights they mav have 
against those who deceive them. Although this 
precise question has not arisen hitherto'in this 
commonwealth, the authorities elsewhere are nu¬ 
merous and convincingly persuasive. Scott !v 
\)e\\ eese, 1S1 U. S. 202. 45 L. ed. 822, 21 Sup. (ft. 
b«‘p. -)8.); Oakes v. Turquand L. R 2 II L 

:us, m. 202, 375, 0 Eng. Rul. (as sfio 
Hmddsworth v Glasgow Bank, L. R. 5 App. Cas. 

Vi/. t T , -i;: : :) lso l ) v - Vomvnv, 110 0. (\ A. .3616, 
lss ted. o/6: Ryan v. Mt. Vernon Xat. Bank 140 

!;■ V- t 1 23-224 42!): Up,,,,, v . T. ihilooU" 

’ J ( ‘d. -03; rinibb v. Upton 05 

.' e( l- ; ^24, and cases there 

cted; V adace w Hood «\ (\) SO Fed. 11, affirmed 

,H .- S "rJ * S ' 1227. 21 Sup. O. R 

88.). The remedies which may be open to the d<j»- 
* or the misrepresentations practiced 
are not here presented for decision 


fondants foi 

upon them arc not here presented for decision 
It is enough to say that no defense to the present 
is set forth in the findings of the master a^ 


suit 


to tlie* fraud practiced on the defendants.” (Ital¬ 
ics ours) 


In Rum Hints et al. v. Home Savings and Loan Asso¬ 
ciation et al.. 47 Pac. (2d) 845, 100 A. L. R. 570 
(Wash.) tlie Tourt said in part as follows: 

“The controlling question is whether they, hav¬ 
ing been induced to make the deposits by fraudu¬ 
lent representations, are entitled after the insti¬ 
tution has passed into the hands of a receiver for 
the purpose of liquidation, to rescind and have a 
judgment for the amount of money placed in the 
institution.” 

Tin* (’ourt then, after discussing the fundamental 
principles of a building and loan association and its 
insolvency, said as follows: 

“I’nder the rules stated, the appellants cannot 
prevail in this case unless they have a superior 
equity over I he other members of the association. 
As already stated, there was a large number of 
persons who became shareholders subsequent to 
the time when the deposits here involved were 
made. It is undoubtedly true that the deposits 
made bv lliese subsequent shareholders were not 
induced by tin* same active and vigorous fraudu¬ 
lent representations as pertained to the ones made 
for which recovery is hen* sought. The subse¬ 
quent deposits, however, wore made during the 
time that the institution remained open, and the 
fact that it remained open for the transaction of 
business in the usual manner was a representa¬ 
tion to every person dealing with it that it was a 
solvent institution and was able to keep and per¬ 
form its contracts. In other words, it was a repre¬ 
sentation that thi* institution was solvent. Raynor 
v. Scandinavian-American Rank, 122 Wash. 150, 
210 P. 400, 25 A. L. R. 710: Washington Shoe Mfg. 


')l 

Co. v. Duke, 126 Wash, 510, 218 P. 222, 37 A. Lj. K. 
611. It thus appears that the deposits made sub¬ 
sequent to those here involved were induced by 
fraud. As against these, the appellants have; no 
superior equity , because , as already pointed out, 
the controlling principle of a savings and loanjas- 
sociation is mutuality, and all members therieof 
must fare alike, and one cannot profit at the (ex¬ 
pense of another. , 

“To sustain the contention of the appellants 
would be, in effect, to place them in the position of 
a preferred creditor , and this would be at the C.r- 
pense of the other shareholders. The situation 1 ! is 
somewhat analogous to that of an ordinary busi¬ 
ness corporation where one is induced by fraudjto 
purchase stock and seeks afterwards to reseijnd 
and recover his money back after there has been 
an assignment for the benefit of creditors or a re¬ 
ceiver appointed to liquidate it. In such a cake, 
rescission cannot be had if there are creditors who 
became such subsequent to the time of the pur¬ 
chase of stock in the insolvent corporation. At¬ 
wood v. McKenzie-Waterhouse Co., 120 Wash. 214, 
206 P. 978, 41 A. L. R. 650; Goodin v. Palace Store 
Co., 164 Wash. 625, 4 P. (2d) 493. j 

“The Home Savings & Loan Association being 
insolvent and in the possession of a receiver for 
the purpose of liquidation, and the appellants hay¬ 
ings no superior equity over other members of the 
association who were induced to become members 
by fraudulent representations, it follows that the 
case was correctly decided by the trial court.C 
(Italics ours) ; 


I 
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CONCLUSION. 


While the errors as recited in Appellant's State¬ 
ment of Points are numerous, they resolve themselves 
into the following propositions: 

First. The judgment herein is based solely upon the 
fact that Weldon Anthony was the agent of the Asso¬ 
ciation under and by virtue of a certain written agree¬ 
ment of July 26, 1933. The agreement, however, ex¬ 
pired j>rior to the first transaction of plaintiffs herein 
complained of. It necessarily follows, therefore, that 
since the judgment of the District Court is dependent 
upon the existence of such contract, it cannot be per¬ 
mitted to stand. 

Second. Without consideration of the said agree¬ 
ment of July 26, 1933, there is an utter lack of evidence 
to establish an agency relationship between the Asso¬ 
ciation and said Anthonv. 

* 

Third. Kven if it be found that the evidence sup¬ 
ports the existence of an agency relationship between 
the Association and said Anthonv, the Association had 
placed a very definite limitation upon his authority to 
bind the Association by any of his acts or representa¬ 
tions. Plaintiffs in their dealings with him were re¬ 
quired at their own peril to ascertain his actual author¬ 
ity. Not having done so, they cannot impute any of 
his representations to the Association: and it is not 
bound thereby. 

Fourth. The transaction between plaintiffs and the 

Association was not fraudulent in nature and plaintiffs 

have not shown that they sustained any appreciable 

damage. The sole alleged misrepresentation as found 

bv the District Court was that all monevs “advanced'’ 
*> * 


by plaintiffs to the Association would be invested in 
first trust mortgages. The uncontradicted evidence 
discloses that all moneys which were advanced by plain¬ 
tiffs to the Association were applied on account of their 
subscription to capital stock of the Association, d|uly 
credited in their Pass Book, and were invested in first 
trust mortgages. Plaintiffs received the maximum ire- 
turn on their investment which was assured them. The 
moneys paid for Foundation Surplus Certificates en¬ 
titled them to participate in the surplus funds of |the 
Association and were not to be invested in first trjust 
mortgages. Plaintiffs recognized this at the time! of 
their subscriptions. 


Fifth. Plaintiffs have not shown that they either 
had the right to rely upon or did in fact solely rjelv 
upon the alleged misrepresentations of Anthony ; in 
making their investments with the Association. Thev, 
therefore, have failed to discharge the burden of pr<j>of 
imposed upon them. 

Sixth. Plaintiffs are not entitled to a rescission; of 
the Foundation Surplus Certificates since the Associa¬ 
tion has been dissolved and they are not to be permitted 


to obtain a superior advantage over other claimants 
whose claims are just as meritorious as theirs. Then 
too, they have accepted all of the benefits accruing! to 
them as stockholders. By virtue of their failure; to 
earlier discover or to earlier assert their right for }*e- 
scission they are guilty of laches. For all of these rea¬ 
sons the judgment of the District Court should be Re¬ 
versed. 

I 

Respectfully submitted. 


James M. Earnest, 
Attorney for Appellant. 
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IN THE 

l 

United States Court of Appeals for the 
District of Columbia 

October Term, 1940. j 

_ i 

i 

No. 7649. I 

— 

JULIUS I. PEYSER, RECEIVER, Montgomery Building 
and Loan Association, a Corporation, I 

Appellant, j 

vs. 

NICHOLAS T. VOLSK, et al., j 

Appellees. i 


BRIEF FOR APPELLEES. 


Nature of Appellant's Brief. 

I 

In a 59 page brief replete with repetitions, fragmentary 
quotations from the record, and strained argument, the 
statutory receiver for the original defendant, the Mont¬ 
gomery Building & Loan Association, seeks to confuse the 
relief sought by appellees in this proceeding with the rights 
of stockholders, the right to dividends on “advanced” to 
the corporation, and certain rights described as being “all 
in addition to the holder’s right to also participate in the 
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full net earnings of the Association through his share sub¬ 
scription.” (Appellant's Brief, p. 11, R. 61, Ex. 1.) 

In view of the prolixity of appellant's brief and its con¬ 
stant repetition of argument as well as repeated references 
to the same parts of the record, it is feared that appellees 
will be obliged to burden this Court with a much more ex¬ 
tended brief than otherwise would be required. An attempt 
will be made, however, to reduce the issues involved to 
fundamentals and to treat them in as concise and clear a 
manner as possible. Otherwise, the situation is confusing. 
Unless extreme care is exercised in comparing the evidence, 
as disclosed by the record, with the abstruse reasoning set 
forth in appellant’s brief, the true situation is likely to 
escape the reader's attention. 

Character of this Proceeding. 

This is a proceeding brought in the court below by ap¬ 
pellees, as plaintiffs, some time before voluntary dissolu¬ 
tion proceedings were filed by the defendant below, appel¬ 
lant here, the Montgomery Building & Loan Association. 
Its purpose was to set aside certain subscription agree¬ 
ments and to recover the sum of $900 paid by appellees to 
the Association as the result of the false and fraudulent 
representations of the Association, made through its agents, 
principally that such funds would be invested in first mort¬ 
gages and “represented a first mortgage investment,” and 
in the event of a complete failure of the Association the 
investor would receive mortgages representing his invest¬ 
ment, thus insuring him absolutely against loss (R. 2, 16, 
17, 18, 22, 31, 40, 41), when, as a matter of fact, $2.75 of 
each $3.00 paid in went to the salesmen inducing the pay¬ 
ment of the funds and 25 cents went to the Association (R. 
49, 71). 
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Issues Involved in this Appeal. 

On Pages 18, 19 and 20 of his brief, appellant set^ forth 
as his Statement of Points, seventeen specifications jof er¬ 
ror, but in his argument and presentation of his ajppeal, 
he makes no attempt to classify or to consider thcm;in or¬ 
derly fashion. Points 1, 2, 4, 3, 0, and 8, seem to require 
separate treatment, Points 3 and 7 may be considered to¬ 
gether, and Points 9 and 10 may be consolidated. Nos. 11 
to 17, inclusive, are general and may be disregarded. ; 

i 

I 

From these points, the following contentions of appel¬ 
lant, or issues, mav be evolved: i 

w i 

First. Weldon Anthony, the salesman who induced 
appellees to invest, was not a sub-agent of the Associa¬ 
tion, as found bv the court below (Point 1, Appellant’s 
Brief, p. 18). * j 

Second. No false representations were made to ap¬ 
pellees by the Association (Point 2, p. 18). 

Third. The investments made by appellees were not 
made in reliance upon any false representations or un¬ 
der any misapprehension as to their nature (Points 3, 
7, pp. 18, 19). | 

Fourth. No representations were made by the Asso¬ 
ciation’s agent to appellees, or, if made, they were not 
binding upon the Association (Point 4, p. 18). 

Fifth. Having received only 25 cents of each $3.00 
paid by appellees, the Association in any event is liable 
for that amount only (Point 5, p. 19). 

Sixth. Appellees were subscribers to shares of stock 
and not “investing subscribers,” as held by the Cjourt 
below (Point 6, p. 19). 

Seventh. The Court erred in holding that the entire 
transaction was fraudulent in nature (Point 8, p. 19). 
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Eighth. Appellees are not entitled to rescind their 
subscription contracts and obtain any relief because of 
the fact that the Association subsequently was dis¬ 
solved by order of court and its affairs are in the hands 
of appellant as receiver (Points 9 and 10, p. 19). 

SUMMARY OF ARGUMENT. 

The evidence establishes that Weldon Anthony was an 
agent of the Montgomery Building and Loan Association, 
because he was familiar with its affairs, was in possession 
of its printed forms, was declared by other employees of 
the Association to be one of its salesmen, witnessed the 
signature of appellee Nicholas T. Volsk on subscription 
agreements procured by said Anthony, and the Association 
accepted and received the benefits of his efforts and con¬ 
firmed and ratified the same in written communications 
addressed to appellee Nicholas T. Volsk. 

The agency relationship between Anthony and the Asso¬ 
ciation is established by the testimony of witnesses, the 
subscription agreements signed by Nicholas T. Volsk and 
witnessed by Anthony, and by the letters written by the 
Association to Mr. Volsk acknowledging receipt of his 
money paid on the subscription agreements procured by 
Anthony, as well as by the fact that Anthony delivered 
some of the certificates of the Association to appellee Nich¬ 
olas T. Volsk. The agency of Anthony is not denied by the 
Association in its answer. 

Appellees were damaged by the misrepresentations of 
Anthony because they parted with their money in reliance 
thereon and have never received any of it back. That the 
transactions between the parties to this proceeding were 
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fraudulent is demonstrated by the literature of the Asso¬ 
ciation and its surplus foundation certificate, which are 
misleading, and by the deliberate misrepresentation by 
Anthony that money turned over to the Association: would 
be invested in first mortgages, when he knew that $2.75 of 
each $3.00 went to salesmen as commissions and expenses 
and 25 cents went to the Association. Likewise, tfte fact 
that appellee Nicholas T. Volsk for each $3.00 paid merely 
“bought” the privilege of investing $100.00 with the Asso¬ 
ciation and for the $900.00 he turned over to the Associa¬ 
tion he had the privilege of investing a total of $30,000.00, 
which would take him, if he devoted one-half his salary 
of $2,000.00 per annum to this purpose, thirty years to 
complete, establishes the fraudulent nature of the entire 
transaction. I 


Appellee Nicholas T. Volsk relied upon the representa¬ 
tions made by the Association’s agent Weldon Anthony 
and apart therefrom would not have made his investments. 
He made no independent investigation of his own upon 
which he relied in making investments with the Associa¬ 
tion through Mr. Anthony, and had a right to rely ! upon 
Anthony’s statements, there being no burden upon him to 
conduct an investigation into the truth of his statements 
before paying his money in reliance thereon. 


i 

Appellees are entitled, under the statute, Section 406, 
Title 5, Code of the District of Columbia, to pursue their 
legal proceeding, begun before dissolution of the Associa¬ 
tion by judicial decree, to its conclusion and to enforce 
judgment in the corporate name of the Association. They 
are not guilty of laches as they brought their action well 
within three years from the date of discovery of the un¬ 
truth of the representations upon which they relied when 
making their investments with the Association. 
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Appellant is not consistent, in that he resists recovery 
by appellees in this proceeding while relying on some of 
the fraudulent acts and the circumstances which form the 
basis of this proceeding in his efforts to recover from the 
directors of the Association in a legal proceeding brought 
by him as statutory receiver. 

The findings of fact by the trial court, being sustained 
and supported by substantial evidence, should not be dis¬ 
turbed on appeal. 

The Association is guilty of bad faith in its dealings 
with appellees, because it discontinued the sale of partici¬ 
pating stock on March 23, 1936, and accepted surrender of 
the contract therefor with Everard J. Carver effective the 
following day, and thereafter received money from ap¬ 
pellees, dating the certificates issued therefor back to 
March 23, 1936, when fair dealing would have prompted 
the disclosure to appellees of the fact that the Association 
was in financial difficulties, frequent complaints had been 
made concerning the representations made by salesmen to 
induce the purchase of participating stock and the pay¬ 
ment of membership fees, and there was no hope of the 
Association ever being able to accumulate any surplus 
earnings from which to pay any returns whatever on this 
type of investment. 


ARGUMENT. 

Anthony as Sub-Agent. 

Under the sub-title, “Weldon Anthony Was Not Sub- 
Agent of Association”, appellant, in three and one-half 
pages of argument, attempts to demonstrate that Anthony. 
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the salesman who induced appellant, Nicholas T.j Volsk, 
to invest his funds with the Montgomery Building & Loan 
Association, was not its sub-agent, although the! lower 
court so found from the facts (R. 10, 12). 


Appellee, Nicholas T. Volsk, testified, subject to the 
objection of appellant that his testimony should be exclud¬ 
ed unless “connected up” (R. 16) by other testimony 
showing that Anthony was representing the Montgomery 
Building and Loan Association (R. 16). The “connecting- 
up” evidence in substance was as follows: 


John Reed Nicholson, Jr., testified that Anthonyi “was 
selling the idea of investing in building and loan corpora¬ 
tions,” and “by means of the Association” appellee! Nich¬ 
olas T. Volsk “could invest small amounts of money from 
time to time and have a share in one of the mortgages.” 
(R. 40.) Appellant's exhibits in the court belowj Nos. 
1 to 5 were subscription contracts or cards signed by ap¬ 
pellee Nicholas T. Volsk on forms of the Association and 
were witnessed by Anthony (R. 59, 73, 74). Appellant’s 
Exhibits 7 and 8 were receipts on the Association’s forms 
signed by Appellee Nicholas T. Volsk, and witnessed by 
Anthony (R. 59, 74). Appellee Nicholas T. Volsk visit¬ 
ed the place of business of the Association, went inside 
and spoke to Koplin, “who was behind the countier in 
the office,” and he “said that Anthony was one of the 
salesmen of the Montgomery Building and Loan Asso¬ 
ciation” (R. 19). The same appellee had an appointment 
with Anthony at the office of the Association, but when 
he arrived Anthony was not there, but he was mfet in 
the office bv Powelson, who told him that Anthonv! was 

* 7 %/ j 

“working for him” and was one of his men, and that he 

i 

knew about the sale of the certificate (R. 21). The money 
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was paid at the Patent Office to Anthony, who gave him 
a receipt, and in a day or two brought him the first cer¬ 
tificate (R. 21). The Association wrote him a letter of 
acceptance of this subscription (R. 75, Def. Ex. 11). The 
contract between the Association and one Everard J. 
Carver providing for the sale of the kind of certificates 
sold to appellant Nicholas T. Volsk provided that Carver 
should employ salesmen who “shall be subject to the ap¬ 
proval’’ of the Association (R. 69, Par. 2). Ellsworth, a 
director of the Association, said he did not know An¬ 
thony, but the Association had salesmen (R. 17). 

From the foregoing recital of the evidence concerning 
Antlionv’s connection with the Association, it can hardlv 
be maintained intelligently that Anthony was not an agent 
or sub-agent of the Association. The court found as a fact 
“That one Weldon Anthony at the time specified above 
was a sub-agent of one Everard J. Carver, who had been 
employed by defendant to sell its capital stock under a 
written contract dated July 26, 1933” (R. 12, Finding 
5). 

The contract in question made Anthony an agent of the 
Association, the rule being in substance as follows: 

“Clearly sub-agents may be appointed when their 
appointment has been expressly authorized by the 
principal, and in such case the agent assumes no lia¬ 
bility for the acts of the sub-agents, who are directly 
accountable to the principal.” 

Dun v. Birmingham Citv Nat. Bank, 59 Fed. 174, 
7 C. C. A. 152; 

Fiske v. Fisher, 100 Mass. 97; 

McCants v. Wells, 4 8. C. 381; 

Wilson v. Smith, 3 How. (U. 8.) 763, 11 L. ed. 820, 
823 • 

Hoag v. Graves, 81 Mich. 628, 46 N. W. 109; 

Commercial, etc., Bank v. Jones, 18 Tex. 811. 
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i 

i 


In Wilson v. Smith, 3 How. (U. S.) 7G3,11 L. ed. 82<j), 823, 
the Supreme Court said: \ 

“We think the rule verv clearly established^ that 
whenever, by express agreement between the parties, 
a sub-agent is to be employed by the agent to receive 
money for the principal, or where an authority to 
do so may fairly be implied from the usual cburse 
of trade, or the nature of the transaction, the [prin¬ 
cipal may treat the sub-agent as his agent * * 

! 

Section 83, Tiffany on Agency, 2nd Edition, reads iiij part 
as follows: 

“Where a subagent is appointed by authority of 
the principal, the subagent is, so far as relates to third 
persons, the agent of the principal, and the acts of 
the subagent are binding upon the principal * * 
(Italics added.) j 

The evidence adduced at the trial of this cause and the 
applicable authorities, therefore, seem to dispose of appel¬ 
lant’s first contention. He argues, however, that the Icon- 
tract of July 26, 1933, between the Association and Carver 
had expired by its own limitation of two years before the 
transactions between appellees and the Association occur¬ 
red. While the evidence of a renewal is not entirely cljear, 
the minutes of a Directors’ meeting of the Association 
held on March 23, 1933, show that it was voted to discon¬ 
tinue the sale of Class C stock, and that “Everard J. 
Carver agreed to surrender his contract with the Associa¬ 
tion for the sale of this stock, effective March 24, 1936” 
(R. 51). The minutes of the corporation also show Ijhat 
Directors Carver, Little and Johnson were appointed; by 
the Board of Directors to investigate its affairs andj to 
submit a plan of reorganization to the Board. That; re¬ 
port was dated April 20, 1936, and contained, among otjher 
things, the following: j 
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“Among tbe criticisms made by the Bank Examiner 
in his report and orally are the following: 

* # * * * 


i i < 


Sales Contracts for Participating Stock * * * This 
contract has been cancelled and the sale of participat¬ 
ing shares discontinued. * * *” (R. 52.) 


In the dissolution proceedings, Joseph R. Little, the last 
president of the Association was called as a witness, and 
testified in part as follows: 

“Q. * * * There is a contract in the possession of 

the company showing the agreement made with the 
different salesmen to sell the different kinds of stock. 
Have you that contract in your possession? A. There 
was no contract made with individual salesmen; 

“Q. With whom was it made? A. Mr. Carver. 
“Q. What is his full name? A. E. J. Carver.” 
(R. 58.) 


If there had been any other contract entered into, it 
would have been mentioned either in the minutes of the 
corporation or by Mr. Little in his testimony. If it had 
expired before the appellees entered into their transactions 
with the Association, there would have been no need to 
mention it in the minutes of the meeting of the Board of 
Directors held on March 23, 1936, and to state that Mr. 
Carver had agreed to surrender his contract. The trial 
court had the right to draw all natural inferences from 
the evidence, and what is more natural than to infer that 
the only contract with respect to the sale of stock anyone 
ever heard of as being in force and effect at the time of 
the institution of the dissolution proceedings was the one 
with Mr. Carver? It was but natural to infer also that 
that contract had been extended or renewed, or that the 
parties to it were still operating under it by mutual agree¬ 
ment. When the Securities Act of 1933 became effective 
and prior thereto, the Association was selling for a mem- 
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bership fee of $5.00 per share the same kind of participat¬ 
ing shares that were sold to appellees. Tn order to escape 
the necessity of compliance with the Securities Act of 1933, 
the Association reduced the membership fee from $5.00 
to $3.00, and at that time the contract of July 20, 1933, 
with Mr. Carver was entered into (R. 48, 49). Naturally, 
the knowledge of the existence of the Carver contract, or 
any other contract, was in possession of appellant! and 
not known to appellees. Therefore, if any other contract 
or arrangement existed, appellant should have shown that 
fact during the trial in the court below. From the j fact 
that appellant offered no evidence whatsoever relative 
thereto, the natural presumption arises that no other icon- 
tract existed, and that the one mentioned by the Board of 
Directors in the minutes, and which Mr. Carver agreed to 
surrender, was the one dated July 26, 1933. 

i 

Agency Relationship Between Anthony and Association. 

On Pages 29 and 34 of his brief, appellant, under i the 
heading “Without Regard to Contract of July 26, 1^33, 
No Agency Relationship Established”, argues that, aside 
from the contract of July 26, 1933, there is an utter jack 
of evidence to establish an agency relationship between 
Anthony and the Association. With this statement, ;ap- 
pellees do not agree, and an examination of the evidence 
will demonstrate its fallacy. i 

| 

As already stated in this brief, Exhibits Nos. 1 tci 5, 
offered in evidence in the court below by appellant, were 
subscription contracts or cards signed by appellee Nich¬ 
olas T. Volsk on forms furnished by the Association and 
were witnessed by Anthony (R. 59, 73, 74). Also Appel¬ 
lant’s Exhibits Nos. 7 and 8 were receipts on forms fbr- 
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nished by the Association, were signed by appellee Nich¬ 
olas T. Volsk, and were witnessed by Anthony (R. 59, 
74). Appellee Nicholas T. Volsk testified, and his state¬ 
ments were not contradicted, that when he entered into 
the subscription agreements, he paid the money, except the 
last amount, to Anthony, who later returned with the 
certificates, or he went to the office of the Association and 
got them (R. 25, 2G). Anthony also told him that Ells¬ 
worth, one of the Directors, was an employee of the Census 
Bureau, and to go and see him, which Volsk did, and was 
informed bv Ellsworth that he did not know Anthony, 
but the Association had salesmen (R. 17). Koplin, an em¬ 
ployee of the Association in its office, told Volsk that An¬ 
thony was one of the salesmeu for the Association (R. 19). 
Anthony discussed the by-laws of the Association with him 
(R. 20); Powelson, another employee of the Association, 
told him that Anthonv was “working for 10111 “ or was “one 
of his men” and that he, Powelson, knew of the sale to 
Volsk (R. 21). Following each subscription by Volsk, 
the Association wrote him a letter, acknowledging receipt 
of the money and in some instances transmitting the cer¬ 
tificates. These letters were introduced in evidence by 
appellant (R. 32, 75, Dcf. Ex. No. 11). This demonstrates 
conclusively that the Association received the benefit of 
Anthony’s sales to appellees. If there was no agency be¬ 
tween them, it is difficult to understand how the money 
got from Anthony to the Association. 

Even if it is assumed, for the sake of argument, that 
Anthony acted without authority, the subsequent acts of 
the Association demonstrate clearly the ratification of his 
acts. This is evidenced by the acceptance of the money, 
issuance of the certificates, and the writing of letters of 
aknowledgment of the subscription agreements. 
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“Conduct consisting of the acceptance of the benefits 
of unauthorized action amounts to ratification.” Lindroth 
v. Litchfield, 27 Fed. 894. 


Appellant argues by making positive statements, not 
borne out by the record, that the Association had no knowl¬ 
edge of Anthony’s acts or statements. j 


This Court, in j 

Crook v. International Trust Co., 32 App. D. C. 

490, 507, | 

announced the following rule: 

“As regards the power to be bound by the misrep¬ 
resentation of a fact, we think that the rule ijs the 
same as in all other matters of agency. One inhv be 
bound by the misrepresentation of his agent, if it is 
made in the exercise of his apparent authority, relates 
to the matter intrusted to his management and! con¬ 
trol, and the party dealt with had no knowledge of 
the misrepresentation.” 

Weeks v. Currier, 172 Mass. 53, 51 N. H. 416,j 
supports the same rule, and holds that the principal is 
bound to the same extent as if he had made the representa¬ 
tions himself. I 


The following authorities are substantially to the same 
effect, and go a step further in holding that the principal 
is bound, although the false and fraudulent representations 
were made without the principal’s knowledge: 

El Paso Live Stock Com. Co. v. Colorado Live 
Stock Com. Co., 171 Fed. 20, 96 C. C. A. 262; 

Main v. Aukam, 12 App. D. C. 375; 

Mather v. Barnes, 146 Fed. 1000; 

Kell v. Trenehard, 142 Fed. 16, 72 C. C. A. 202; 

Briggs v. Foster, 137 Fed. 773, 70 C. C. A. 340; 

Crook v. Int. Trust Co., 32 App. D. C. 490; ! 

Tsenbeck v. Burroughs, 217 Mass. 537, 105 N. E. 
595; 
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Weeks v. Currier, 172 Mass. 53, 51 X. E. 416; 

Reed v. Hollowav (Tex. Civ. App.), 127 S. W. 

1189; 

Wimple v. Patterson (Tex. Civ. App.), 117 S. W. 

1034; 

Judd v. Walker, 114 Mo. A. 128, 145, 89 S. W. 

588; 

Sliarp v. New York, 40 Barb. (X. Y.) 256, 273, 25 

How. Pr. 389. 

The agent need not be authorized to make the misrepre¬ 
sentations in order to bind the principal, or that the prin¬ 
cipal have knowledge of them. 

Wolfe v. Pugh, 101 Ind. 293; 

Haskell v. Starbud, 152 Mass. 117, 25 X. E. 14; 

Crump v. Y. S. Mining Co., 7 Gratt. (48 Va.) 352; 

Law v. Grant, 27 \Yis. 548. 

Along the same line, although not going quite so far, are 
the following: 

Wheeler v. Barr, 33 Fla. 696, 15 S. 5S4; 

Rhoda v. Annis, 75 Me. 17, 46 Am. R. 354; 

Millard v. Smith, 119 Mo. A. 701, 95 S. W. 940. 

With respect to the liability of the Association for the 
misrepresentations of Anthony, attention is invited to the 
rule that if the primary agent was authorized to appoint a 
sub-agent so as to create a privity between the principal 
and the sub-agent, the principal is liable for the torts of 
the sub-agent. 

State Bank v. Western Union Tel. Co., 52 Cal. 

280; 

Louisville, etc. R. Co. v. Blair, 4 Baxt. (Tenn.) 

407; 

X T elson v. Title Trust Co., 52 Wash. 258, 100 P. 

730. 
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In the last case cited above, the court held that a vendor 
who received the benefits of a transaction was liable for 
fraudulent representations made by a salesman, although 
he was only a sub-agent. 

i 

I 

Privity between the Association and Anthony is Estab¬ 
lished by the provisions of the contract authorizing Cjarver 
to employ salesmen “subject to the approval'’ of thp As¬ 
sociation (R. 69). That Anthony’s employment was ap¬ 
proved by the Association is clearly evident from thp fact 
that it ratified and confirmed his sales to appellees by 
written letters introduced by appellant in evidence, as 
hereinbefore shown (R. 75, Ex. 11). i 

i 

On Page 34 of his brief, Appellant states that I 

“There is a direct conflict in this case as to thp ex¬ 
istence of the agency relationship. The agency is de¬ 
nied by the Association and asserted by the plain¬ 
tiffs.” * i 

i 

The accuracy of those statements is challenged byi ap¬ 
pellees. The answer of the Association does not siate that 
"Weldon Anthony was not in its employ, but merely alleges 
that if Anthony made the false representations set forth 
in the complaint, they were not made with its authority 
and that it had no knowledge that any of the representa¬ 
tions had been made, and it never ratified, confirmed or 
approved them (R. 6, 7). It therefore appears that Ap¬ 
pellant’s brief does not accurately state the issue in this 
proceeding with respect to the agency of Anthony. His 
employment as a representative of the Association not hav¬ 
ing been denied in the answer necessarily was admitted. 
Proof of his agency was unnecessary, but never-the-lpss, 
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it was required by the trial court and, as indicated by its 
findings of fact and conclusions of law, that evidence was 
satisfactory. 


Appellee’s Damage. 

Under the sub-heading, “Transactions Between Plain¬ 
tiffs and Association Not Fraudulent—Plaintiffs Have Not 
Sustained Any Damages’’, Appellant, beginning on Page 
34 of his brief, devotes considerable effort to attempting 
to demonstrate, first, that the transactions between the 
parties to this cause were not tainted with fraud, and, sec¬ 
ondly, that appellees have sustained no loss. 

As to the first proposition, the trial court found that the 
entire transactions respecting the procurement of member¬ 
ship fees and the sale of so-called “Surplus Foundation 
Certificates” was fraudulent (R. 10, Opin., 1*2, Cone. 2). 

That the literature of the Association and the certificates 
issued were calculated to convey a false impression may be 
gathered readily from an examination of them. The pass 
book issued to Appellees recited that they were the owners 

“of . shares of stock” whereas, they apparently 

were only “investing subscribers” (R. 10). 

The certificates issued, of which a sample appears in the 
record at pages 61 and 62, as Plaintiff’s Exhibit No. 1, were 
in the usual form of certificates of stock in a corporation. 
In the upper left hand corner appears the number and in 
the upper right, the number of shares. At the bottom ap¬ 
pears “Par Value of Capital Shares” “$100 each’’. On the 
back appears the usual assignment for the purpose of trans¬ 
ferring ownership in the certificate, and the following: 
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i 


“FOUNDATION SURPLUS 
CERTIFICATE 
FOR 

‘30 SHARES 
of the 
FULL 

PARTICIPATING 
CAPITAL 
STOCK 
ISSUED TO 
Nicholas T. Volsk 
Dated 

Oct. 7th, 1935.” 


On the inside the meaning of the language employed;, to 
one not fully acquainted with the scheme, was obscure. jThe 
exhibit recites that “This is to certify that Nicholas; T. 
Volsk as an Investing Subscriber to Thirty shares of the 
full participating capital stock of the Montgomery Build¬ 
ing and Loan Association of Washington, D. C. has pjaid 
$90.00 dollars for and is therefore the owner of 30 Founda¬ 
tion Surplus Certificates of this Association.” This 
language is inconsistent with that on the back, which Swe 
have quoted above and which recites that the certificate 


is for 20 shares of the full participating capital stock 
the Association. 


of 


As a matter of fact, an examination of the subscription 
agreement, a copy of which appears in the record at page 
73 as Defendant’s Exhibit 1, discloses that Volsk sub¬ 
scribed to 30 shares of participating capital stock and pUid 
thereon a membership fee or “surplus premium” of $3.00 
per share, which entitled him “to Participation in the sur¬ 
plus earnings, also the privilege of depositing 50 cents pjsr 
month or more for each share until the said deposits, to¬ 
gether with such dividends as may be credited to said stocik, 
shall total the sum of $100.00 per share.” 


1 

i 






18 


It thus appears that for $3.00 per share Volsk bought the 
privilege of investing with or paying to the corporation 
$100.00 per share, or a total for that one contract of $3,- 
000.00. In all, Volsk paid to the Association a total of $900.- 
00, and received the ‘‘privilege’’ of buying stock to the 
extent of $30,000.00. In other words, regarding his sub¬ 
scription agreements as binding contracts, he was obligated 
to pay to the Association for a total of 300 shares the sum 
of $30,000.00 (R. 20, 73). Appellee Nicholas T. Volsk’s 
salary as a government employee was $2,000.00 per annum 
(R. 40). Assuming that he devoted half his salary to dis¬ 
charging his subscription contracts with the Association, 
which is an impossibility, it would have taken him thirty 
years to complete his agreements. No one in his right 
senses would enter into such a contract knowing its effect. 
That Volsk is an intelligent person, there can be no doubt. 
Unless misled, he certainly would not have used his savings 
and converted his insurance policies to raise money to tie 
himself up in any such a wild scheme as has just been out¬ 
lined. That he did so is evidence of his complete confidence 
in and reliance upon the representations of Anthony, re¬ 
peated by Director Ellsworth, and later by Carver, secre¬ 
tary and a director of the Association, that his transactions 
with the Association represented “first mortgage” invest¬ 
ments. But it is unjust to say that because Volsk is in¬ 
telligent, he ought to have seen each fraud, no matter how 
cunning and devious it was. Mr. Volsk, as the evidence 
shows, possesses a scientific mind, and, naturally, associates 
with others of like characteristics. He was no match for 
the wily salesman of valueless securities. 

The mere statement of the transactions between the origi¬ 
nal parties to this litigation is sufficient to demonstrate 
their fraudulent nature. 
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As to the assertion that Appellees have not sustained 
any loss, it is conceded by Appellant that no part of their 
$900.00 has been repaid to them. Therefore, they have; sus¬ 
tained damages of $900.00 and interest from the dates of 
payment. To a man of Appellee Volsk’s means, the lo$s of 
$900.00 is seriously damaging. In fact it is tragically s!p. 

By strained reasoning, Appellant endeavors to convince 
the reader that because Appellee Volsk had not found! out 
personally that investments of the Association were not in 
first mortgages, the representations of Anthony were! not 
false. He knows that no part of the $900.00 paid by jAp- 
pellees to the Association ever was invested in first njort- 
gages or anything else. He also knows that $2.75 of eiery 
$3.00 of that sum went to the salesmen as commissions, etc., 
and 25 cents to the Association (R. 71). It is difficult, 
therefore, to appreciate his efforts to convince this Court 

that Appellees have not been misled and mulcted of tlieir 

i 

savings. 

i 

He argues that Appellee Nicholas T. Volsk read and 
understood the subscription agreement, the first certificate 
he received, and the letter sent him bv the Association iaf- 
ter the execution of his first subscription agreement. V<j>lsk 
testified in effect that he understood those things as jex- 
plained to him by Anthony (R. 29), and that he was making 
“an investment in the first mortgages” (R. 31). There 
is no other explanation of why he changed his insurance 
from one form to another in order to get funds to invest 
in the wildcat schemes of the Association. How tliat 
Association ever expected to pay any “surplus earnings”, 
if it ever did expect to do so, to “investing subscriber^”, 
is difficult of comprehension. Carver, its sole agent for the 
sale of its stock, also was secretary of the Association. He 
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took a very active part in its affairs, being also a director 
from April 22, 1932, a short time after its incorporation, 
until February 15, 1937, and having attended 55 of the 57 
meetings of the board of directors during that period (R. 
53). His contract with the Association seems to have con¬ 
templated fraud and misrepresentation, as it contained a 
provision relative to refunds required to be made “on ac¬ 
count of any stock sales induced by any misrepresenta¬ 
tions” of him or his agents (R. 71). 

Also, the language employed by the Association in its 
letter acknowledging the first payment made by Volsk is 
indicative of the attitude and conduct of the entire organi¬ 
zation in procuring subscriptions and surplus premiums. 
That language is as follows: 

“A very careful survey and investigation of present 
conditions disclose the fact that well managed Build¬ 
ing and Loan Associations in the District of Columbia 
have enjoyed a phenomenal growth with absolute 
safety and paid a good return to their members in the 
form of dividends.” (R. 7G.) 

While no representation is made in that letter to the 
effect that the Montgomery Building & Loan Association 
was well managed, the natural inference is there that it 
was. Coupled with the statements made in its other printed 
matter that it was under the supervision of the Comptroller 
of the Currency of the United States Treasury (R. 76), and 
“SAVE AND GROW WITH US” (R. 77),’together with 
the statement of its financial condition, showing surplus 
and reserves of $16,199.20 (R. 77), it is not difficult to un¬ 
derstand the effect thereof upon the mind of one possessing 
an European background, as does Appellee Nicholas T. 
Volsk. It is only natural that he should attach great sig¬ 
nificance to the statements of a representative of an Asso- 
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ciation under the supervision of the financial department of 
the Government of his adopted country, where he is proud 
of his citizenship. Assurance direct from the Association 
that “well managed Building and Loan Associations ini the 
District of Columbia have enjoyed a phenomenal growth 
with absolute safety”, following his first financial venture 
in the new field, stimulated his desire further to iniest 
his savings in such undertaking and made his future sub¬ 
scriptions the more certain. No one at that time ever'.ex¬ 
plained to him that he was merely buying the privileges of 
investing $30,000.00 in one form of security, and it was only 
when the president of the Association, Little, advised him 
that he had the privilege of investing additional funds “in 
the sum of $29,000.00” (R. 39), that he realized the extent 
to which he had been misled, and his faith in the financial 
soundness of the Association was shaken (R. 26), although 
he found out that the statements made to him by Anthojny 
were untrue when his other savings became low and he went 
to the Association and asked if he could dispose of some 
of the Certificates (R. 21, 22). I 


Appellant cites authorities to the effect that a person 
dealing with an agent should ascertain the extent of liis 
authority from the principal. This is exactly what Ap¬ 
pellee Nicholas T. Volsk attempted to do. He went to a di¬ 
rector, and employee of the Government, E. K. Ellsworth, 
and was informed that, while he did not know Anthoiiv 
personally, the Association had a number of salesmen arid 
that the investment was a “first mortgage investment.;” 
(R. 17, 31). He also went to the Association and was in¬ 
formed that Anthony was one of its salesmen (R. 19). 
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agent are numerous. It will suffice, we think, to invite atten¬ 
tion to onlv a few of them. 

In discussing this question, the court in, 

Smith v. Patterson, 33 Ohio St. 70, 

said: 

“The principle applies to every case where influence 
is acquired and abused, where confidence is reposed 
and bet raved.” 

This Court several times has expressed its views along 
that line. 

In the case of 

Hill v. Marston, 65 App. D. C. 250, 82 F. (2d), 856, 
one Broussard, acting as agent for a beach company, sold 
property to the plaintiff. In its opinion the Court used the 
following language: 

“Plaintiff reposing confidence in Broussard did not 
read either of the contracts, relying on Broussard and 
considering him her friend and adviser * * * a posi¬ 
tion of trust and confidence existed between the plain¬ 
tiff and Broussard, acting on behalf of the beach com¬ 
pany and the realty company.” 

Also in 

Crook v. International Trust Co., 32 App. D. C. 

490, 507, 
this Court said: 

“As regards the power to be found by the misrepre¬ 
sentation of a fact, we think that the rule is the same 
as in all other matters of agency. One may he bound 
by the misrepresentation of his agent, if it is made in 
the exercise of his apparent authority, relates to the 
matter intrusted to his management or control, and the 
party dealt with had no knowledge of the misrepre¬ 
sentation.” 


The cases already cited supporting the rule that a princi¬ 
pal is liable for the misrepresentations of his agents are 
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I 

pertinent here, since, if the defrauded party had no right 
to rely upon the statements of the agent, hut was obliged 
to ascertain the extent of his agency, there would be ho 
necessity for the long line of decisions announcing the rule 
that the principal is bound by the misrepresentations jot* 
his agents, even though he has no knowledge thereof, tjlio 
only requirement being that they were made within the ap 
parent scope of the agent’s authority. 

I 

i 

i 

The fact that the subscription agreements between the 
parties were reduced to writing does not relieve the Assjo- 
ciation from the consequences of Anthony’s fraud. In thjat 
respect, this Court has used language as follows: 

First National Bank v. Fox, 40 App. D. C. 430, j 

“ * * * '\y} iere a party is fraudulently induced to 
enter into a contract, the fraud cannot be rendered suc¬ 
cessful by reducing the contract to writing.” 

Smith v. O’Connor, 66 App. D. 0. 367, 88 F. (2cj) 
749, | 

“It is * * * the law that where a party is fraudu¬ 
lently induced to enter into a contract the fraud caij- 
not be atoned by reducing the contract to writing.” 

i 

Reliance on Representations of Anthony. 

j 

i 

i 

Under the sub-heading “Record Fails to Show Plaintiff 1 ^ 
Relied on Anthony's Misrepresentations”, Appellant, on 
Pages 45 and 47 of his brief, endeavors to demonstrate 
that Appellee Nicholas T. Volsk did not rely on the state¬ 
ments of the Association’s agent Anthony. He testified 
definitely that he did rely on those statements “very 
much”, and that apart from those representations he would 
not have made his investments (R. 23). 

This would seem to be a complete answer to Appellant’s 
arguments in this respect, which consist of statements to 
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the effect that Appellee Volsk read and understood the 
subscription agreements, the certificates sent him, and the 
letters of the Association. None of these informed him that 
his nwney was not invested in first mortgages, as Anthony 
informed him it was , and none of them informed him that 
the Association received only 25 cents of each $ 3.00 he paid 
to it. If he had known those facts, naturally he would have 
known also that it would be impossible for his money to be 
invested in real estate mortgages. If Appellant’s argu¬ 
ments in this respect were sound, it would be impossible in 
any event where the contract is reduced to writing and its 
terms understood by the defrauded party to set it aside, 
yet the reports are replete with decisions of courts setting 
aside contracts induced by fraud and misrepresentation. 

Right of Appellees to Rescind. 

Appellant, under the sub-title “Plaintiffs Not Entitled to 
Rescission After Dissolution of Association—Plaintiffs 
Guilty of Laches”, devotes nine pages of his brief, begin¬ 
ning at page 47, to discussing and citing authorities of 
courts in other jurisdictions to the effect that after insol¬ 
vency and the beginning of dissolution proceedings, there 
is no right of rescission and recovery of the proceeds paid 
under a contract. No mention is made of the statutory pro¬ 
visions in force in this jurisdiction. 

Sec. 406, Title 5, of the Code of the District of Columbia 
(Sec. 783 old Code), provides as follows: 

“406. Same: actions not to abate—No action pend¬ 
ing in favor of or against any corporation shall be dis¬ 
continued or abate by the dissolution of the corpora¬ 
tion, whether such dissolution occur by the expiration 
of its charter or otherwise, but all such actions may be 
prosecuted to final judgment in its corporate name; 


1 
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and on all judgments so obtained, whether befoi'e or 
after its dissolution, execution may be had and satis¬ 
faction enforced in such corporate name.’* j 

Appellees here brought their action in the court below 
before the beginning of dissolution proceedings . This [ pro¬ 
ceeding in the court below was numbered in Equity Noi 66,- 
115, and was hied on December 13, 1937, and an amended 
complaint was filed December 12,1939 (R. 1), while the dis¬ 
solution proceeding instituted by the Association was Equi¬ 
ty Xo. 66,434 (R. 54), there having been 319 equity $uits 
filed between this action and the dissolution proceeding. 
While the record in this case does not disclose the daie of 
the filing of the dissolution proceeding, it does disdlose 
that the Association was not dissolved until April 19, 1938 
(R. 58). If the statute above quoted means anything at all, 
it preserves the rights of these appellees to pursue their 
remedy to its conclusion in the action brought by them prior 

to the dissolution proceeding mentioned. j 

| 

j 

As sustaining the right of Appellees to rescind andj re¬ 
cover their money, even after receivership, the following 
authorities are cited and relied upon: j 

Burton v. Ward, 47 F. 253, 257. j 

Dunn v. Candee, 90 N. Y. S. 674, 98 App. Div. 317. 
Kentucky Mutual Investment Co. v. Schaefer, 120 

Kv. 227. i 

Florida Land & Improvement Co. v. Merrill, 52 F. 

77, reaffirmed in 60 F. 77. j 

Robinson v. Dickey, 14 Tex. Civ. App. 70, 36 SW 

499. | 

i 

With respect to the question of laches, Appellees’ liast 
payment to the Association was made by a check of ihe 
Phoenix Mutual Life Insurance Company (R. 63, Plaintiff’s 

i 


i 


i 
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Ex. 7), dated March 26, 1936, and delivered to the Asso¬ 
ciation soon thereafter. The Certificates evidencing this 
transaction were dated March 23, 1936 (R. 20). Appellees 
did not discover the untruth of the representations of An¬ 
thony until 1937, when the conversations with the president 
of the Association, Joseph E. Little, occurred (R. 23). At 
one point in his testimony, Appellee Nicholas T. Volsk said 
he saw Mr. Little in 1936, but that was an error which was 
corrected by Volsk, as Mr. Little did not become president 
of the Association until nearly a year after the discontinu¬ 
ance of the sale of surplus foundation certificates in March, 
1936 (R. 57). As above shown, this proceeding was begun 
December 13,1937, well within three years from the date of 
discovery of the true situation. It would appear, therefore, 
the delay could not have altered the status of either the As¬ 
sociation or Appellees, and that the latter are not, there¬ 
fore, guilty of laches. 

Kilbourii v. Sunderland, 130 U. S. 505, 32 L. Ed. 

1005. 

Baker v. Schofield, 243 U. S. 114, 61 L. Ed. 626. 

Wallace v. Fisk, 80 F. (2d) 897. 

Inconsistency of Appellant. 

Aside from the contradictory positions taken by Appel¬ 
lant, as exemplified by his brief, it is believed by Appellees 
that this Court properly may take judicial notice of the 
fact that Appellant, as statutory receiver of the Mont¬ 
gomery Building and Loan Association, on February 19, 
1938, brought an action in the District Court of the United 
States for the District of Columbia against the directors 
of the Association, 30 in number, which, it is understood is 
now pending in this Court, being No. 7519, April term, 1939, 
wherein Appellant, among other things, charged that all of 
the directors 
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were interested in a proposed contract for 
the selling of stock in the company by reason of the 
tact that the defendant Carver was the proposed icon- 
tractor tor the sale of stock and the other directors 
were salesmen employed by him,” and that 

“* * # large numbers of the purchasers of Lsaid 
certificates (Surplus Foundation Certificates) assert 
and claim that it was represented to them at the time 
they made purchases that the sums so paid by them 
were being invested in first mortgage notes or other¬ 
wise for the benefit of said Association and to crjeate 
a large surplus fund in which they had participation; 
that in one suit brought against the Association prior 
to the filing of its petition for dissolution, these conten¬ 
tions were sustained by the Municipal Court of j the 
District of Columbia * * V’ 

“That the commissions paid for selling said certifi¬ 
cates averaged S7% per cent of the gross sales, so jthat 
the Association received net but $35,000 out of $310,415 
sold * * \ 

“That the sums so paid were so grossly exorbitant 
that said payments constitute negligent management 
of the affairs of said Association for which its direc¬ 
tors are responsible.” 

i 

# # # # # 

“Plaintiff further states that he is advised and there¬ 
fore avers that during the entire period of the exist¬ 
ence of said Association, at each semi-annual period, 
the Board of Directors declared and said Association 
paid dividends to its depositors; that by general llaw 
and by the express terms of Section 12 of the By-Laws 
of said Association, no dividend could lawfully be! de¬ 
clared or paid unless there were net earnings accumu¬ 
lated in a sufficient amount to pay the same; that at 
each time when said dividends were so declared find 
paid the accumulated net earnings of said Association 
were insufficient to authorize or pay same, and said 
dividends were in fact paid, to the extent of $32,353.47 
out of the sums remaining to the Association after pay- 
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ment of the Carver commissions of the payments made 
by purchasers of Surplus Fund Certificates. * * *” 

After having made those allegations in his complaint 
against the directors of the Association, it now is apparent 
that Appellant is inconsistent or insincere in urging upon 
this Court lack of evidence to show that Appellees money 
was not invested in real estate mortgages, when he knows 
what became of it and that some of it was paid out illegally 
as dividends. His allegations in his complaint against the 
directors of the Association also disclose his full knowledge 
of the situation, which, in all fairness, he should have dis¬ 
closed to the trial court instead of withholding it and at¬ 
tempting to defeat Appellees recovery, when he himself is 
relying on the fraud perpetrated upon appellees and others 
in his attempt to recover from the directors of the Associa¬ 
tion. 


Findings of Fact by Trial Court Should not be 
Disturbed on Appeal. 

The findings of fact made by the trial court in this case 
were clear and specific (E. 11, 12). Xo. 5 was to the effect 
that Anthony was a sub-agent of Carver, who had been em¬ 
ployed to sell the stock of the Association under a written 
contract. Xo. 6 relates to the false representations made 
to Appellee, Xieholas T. Volsk, and Xo. 9 declares that 
Volsk believed and relied upon those false representations 
and except for them would not have entered into the con¬ 
tracts with the Association. 

These findings of fact, appellees assert, are not only sus¬ 
tained by substantial evidence, but by conclusive evidence. 

This Court many times has announced the rule that find¬ 
ings of the trial court, supported by substantial evidence, 
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will not be disturbed and set aside on appeal. We invite 
attention to only a few recent cases, as follows: 

Goodloe v. Hawk, No. 7437, decided June 24, 1940, 
(not yet reported), 
wherein it was said 

“District Court findings * * * will not be disturbed 
unless manifestly erroneous,” and citing 


Cole v. Cole, 52 App. D. C. 302, 286 Fed. 764; ' 

Diggs v. Diggs, 53 App. D. C. 56, 288 Fed. 266; I 
Blundon v. Biundon, 56 App. D. C. 313,12 F. (2ijid) 
848; 

Frazier v. Frazier, 61 App. D. C. 279, 61 F. (2d) 
920. 


General Finance, Inc. v. Odessa, decided Jan. 129, 
1940, (not yet reported), 68 W. L. R. 434, 435,j 
from which the following is quoted: 

“There was other evidence for both parties. That 
which we have discussed was enough, in our judgment, 
to establish appellee’s prima facie case. Its weight 
and the weight of appellant’s countervailing evidence, 
were questions for the District Court.” 

I 

Richardson v. Richardson, decided March 18,1940, 
(not yet reported), 68 W. L. R. 506, 507: 

I 

“Conflicting testimonv was adduced on each issue 
and the Court found against the defendant on both. 
The character of the evidence adduced, as shown by 
the record, was such that the District Court’s deter¬ 
mination was entirely proper. Certainly it cannot be 
said that it was unwarranted or an abuse of the bro^id 
measure of discretion accorded in equity actions where 
the evidence is conflicting.” 

i 

The same rule prevails in other jurisdictions. We cite 
only the most recent decisions, as follows: 
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Carter v. Parsons, Sup. Ct. of Xeb. June 27, 1939, 
286 N. W. 696, 

holding that in a law action tried to the court, its 
findings of fact have the same effect as the findings of a 
jury and cannot be set aside unless clearly wrong. 

Helms v. Burlington, 180 Okla. 390, 70 P. (2d) 65, 
holding that a finding by the jury that fraud was committed 
will not be disturbed on appeal, if there is any evidence 
reasonably tending to support the same. 

While we do not contend that the rule is the same in jury 
and non-jury actions, we do maintain that in a non-jury ac¬ 
tion, the trial judge acts, with respect to determining the 
facts, somewhat as a jury, and in view of his more ad¬ 
vantageous opportunity to observe the demeanor of wit¬ 
nesses and the broad measure of discretion he possesses 
in cases of this kind, his findings properly should be set 
aside only where not supported by competent evidence or 
where there is a manifest abuse of discretion. 

That the findings of the trial court in this case are sup¬ 
ported by competent evidence, there can be little doubt. In 
resolving natural inferences and indulging in obvious pre¬ 
sumptions, the trial court merely was exercising its proper 
functions. 

*‘ Circumstantial evidence to show fraud is often¬ 
times admissible as a whole, although some of the cir¬ 
cumstances considered separately would be incompe¬ 
tent. The whole transaction involving the alleged fraud 
may be given in evidence.” 

Mangold & Glandt Bank v. Utterback, 70 Okla. 315 

174 P. 542. 
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i 

Lack of Good Faith on the Part of the Association^ 

i 

i 

The evidence discloses that the last subscription agree¬ 
ment executed by Appellees was on March 20, 1936 (H. 126), 
and that on March 23, 1936, before the money was paid 
by Appellees to the Association, its Board of Directors, 
at a special meeting held that day, “voted to discontinue 
the sale of the fully participating stock or Class ‘C’ stock 
* * # , and Everard J. Carver agreed to surrender his con¬ 
tract for the sale of this stock, effective March 24, 1936, 
and no new contracts for the sale of such stock were tb be 
accepted * * *, although members who contracted to ibuy 

j 

shares before said date were to be permitted to complete 
their payments in accordance with their original agree¬ 
ment.” (R. 57.) The reason for this action undoubtedly was 
the widespread dissatisfaction of subscribers and tjieir 
complaints that they were induced to make their payments 
upon representations that the “sums so paid by them were 
being invested in first mortgage notes”, as disclosed ini the 
action brought by Appellant herein against the directprs, 
Xo. 7519 in this Court. 

If appellees had been apprised by this action of |the 
true situation, there can be no doubt that they would jnot 
have gone ahead and converted insurance, from which the 
check, dated March 26, 1936 (R. 63, Ptf. Ex. 7), was real¬ 
ized, for the purpose of fulfilling their last subscription 
agreement. It is significant that in completing this trans¬ 
action, the Association, although payment was made after 
March 26, 1936, dated the certificates March 23, 1936, the 
day of the directors’ meeting above referred to and the 
day before Carver surrendered his contract. Good faith 
on the part of the Association required disclosure of the 
true situation to Appellees in order that they might exerqise 
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their right to terminate or complete their last subscription 
agreement, which was the largest one of the six entered into 
by them. Failure to divulge these facts to Appellees was 
a fraud by the Association, as its financial condition then 
was precarious and it was known that there was little hope 
of going on much longer and certainly none that any sur¬ 
plus earnings would be accumulated from which to pay any 
return whatever on the foundation surplus certificates. 

CONCLUSION. 

Appellees respectfully, but forcefully maintain that the 
judgment of the lower court should be affirmed. 

Respectfully submitted, 



RICHARD L. MERRICK, 
FRED P. MYERS, 
Attorneys for Appellees . 




